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ABATEMENT. 

i. A plea in abatement to an attachment, because it was issued without affi- 
davit, and because the writ, though properly addressed, commands the 
plaintiff eo nomine to attach the defendant’s estate, is bad, because it unites 
two distinct matters of abatement, and might be stricken out on motion. 
The defendant. therefore, in such a case, is not prejudiced by the refusal 
of the court to compel the plaintiff to join issue upon it. Ellison, et al. v. 
Mounts, 472 

2. A plea in abatement because of a variance between the writ and declara- 
tion, is good, if the prayer is “of the writ and declaration, and that the 
same may be quashed.” Bonneau v. Dickinson & Co. 475 


ACCORD AND SATISFACTION. 


1. The plea of accord and satisfaction, is not an admission of the cause of 
action, when the general issue is also pleaded. Prince v. Puckett, 832 


ACTION, AND ACTIONS QUI TAM. 

1. An administrator cannot sue upon a note, an asset of the estate, which he 
has taken payable to himself as administrator, after his removal from office, 
although no successor has been appointed. Dunham v. Grant. 105 

2. A promise to pay a sum of money for the delivery of a valuable paper, to 
which the person in possession has no claim, but which belongs to another, 
cannot be enforced. Nor will it vary the case, that the note which was 
given for the production of the paper, was made payable to a third person, 
McCaleb, use, &c. v. Price. 753 


AMENDMENT. 

1. A difference in the amount of damages, which a first and second execu- 
tion, affirm the plaintiff recovered, is such a clerical misprision, as may be 
amended in the primary court; and when the record, which shows the va- 
riance, and upon which the motion to quash is founded, furnishes the only 
proper data for the correction of the error, it isthe duty of the court, mero 
motu, to direct the amendment, and overrule the motion to quash. Shep- 
pard v. Melloy, et al. 561 
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2. Anexecution may include defendants to the judgment, who did not unite 
in a forthcoming bond, as well as the obligors in the bond, if forfeited. If 
the execution does not on its face, or by the indorsement of the clerk, show 
who were the obligors in the bond, it may be amended by the judgment 
and forthcoming bond. Ib. 561 


See Recognizance, 1. 


APPEALS AND CERTIORARI. 


1. Where transcripts are so attached, and the counsel for the plaintiff in er- 
ror states he is surprised by an objection to the record at the argument in 
this court, and asserts they were the same used at the trial, this will war- 
rant a certiorari, although moved for after argument of the cause. Quig- 
ley v. Campbell § Cleveland, 58 

2. Acertiorari to review the judgment of a justice of the peace cannot be re- 
gularly sued out after the expiration of three years from the rendition of 
the judgment ; and if sued out after that time, is properly dismissed. .Ma- 
son & Chambers v. Moore & Tulane, 578 


ARBITRATION AND AWARD. 


1. When an award is about being made, between a principal and one of twe 
sureties, touching certain moneys, alledged to have been placed in his 
hands for the payment of the debt, the other surety will be bound by it, 
when made, either by assenting to it when made, or by being present with 
full knowledge that it is about being made, and not dissenting. McGehee 
v. McGehee, 83 

2. Such a power does not authorize a submission of matters in dispute to ar- 
bitration, at least until after suit brought. Scarborough v. Reynolds, 252 

3. An authority to an agent, stated thus, “if you can honorably and fairly 
settle with Reynolds for me, out of court, do so, if not, let the court and 
jury settle,” does not authorize a reference to arbitrators ; nor will authori- 
ty to exercise a reasonable discretion, or to submit to a reasonable sacri- 
fice, confer such power. Ib. 252 


ARTESIAN WELLS. 


1. A contract to bore a well at the rate of $1 a foot for the first 500 feet— 
$23 for the next 100 feet—$5 per foot for the next 100 feet—and $8 per foot 
for the remaining distance necessary to obtain water—the well to be put 
in the same finished order as the contractor’s best finished wells—payment 
tobe made 1 July, 1841,” does not authorize the contractor to abandon the 
work so long as it is practicable for him to continue boring, and the other 
party is willing he should continue. Stewart v. Weaver, 538 

2. The act of the employer’s agent, in directing the persons in the workman’s 
employ, to bore the well deeper, is not such an interference as to authorize 
the contractor to abandon the work. Jb. 538 
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ASSIGNMENTS. 


1. Anassignment by an insolvent, conveying all his property to trustees, and 
giving preference to certain creditors, and directing first, the payment of 
certain preferred creditors, “the surplus, if any, to be appropriated to the 
other creditors rateably, who shall within four months execute a release of 
their claims, and if there be any surplus, after fulfilling all the trusts afore- 
said, the same shall be paid over to the said R. L. W.” issuch a stipulation 
for the benefit of the debtor, as renders the deed fraudulent and void.— 
Grimshaw & Brown v. Walker, 101 

2. A deed conveying property in trust absolutely for the benefit of specified 
creditors, if bona fide is valid as a conveyance, in consequence of the pre- 
sumed assent of the creditors, and is not a mere power, subject to be de- 
feated by the levy of an execution at the instance of one of the creditors 
named init. Kinnard v. Thompson, 487 


ASSUMPSIT. 


1. An action for the breach of a contract under seal, must be brought upon 
the instrument itself, unless the contract has been subsequently varied by 
the parties. ikin v. Bloodgood, 221 

2. The addition of other work to a building, without any departure from the 
original plan, does not change the original contract entered into. If no 
price was agreed on for such additional work a quantum meruit would lie 
for the work so added. Ib. 221 

3. The failure to finish the work by the time stipulated, is not a rescission of 
the contract. If accepted by the other party, the objection is waived.— 
Ib. 221 

4, Whena workman undertakes to do work, to be paid for in the notes of 
third persons, he cannot abandon the contract, and treat it asa money de- 
mand, unless the contract has been rescinded, or he has been prevented 
by the act of the opposite party. from performing it according to its terms. 
Ib. 221 

5. An action for moncy had and received, cannot be maintained by a land- 
lord, against a purchaser from the tenant, of the crop grown on the rented 
land, but he may maintain attachment, under the statute, if the purchaser 
had knowledge of the lien of the landlord. Whether he might not also 
maintain an action on the case under such circumstances, quere. Dulany 
v. Dickerson, 601 

6. Nor does it change the effect of the evidence if the receipt expresses to 
be of the note of the defendant’s intestate. Such receipt, by itself, is no 
evidence of an assumpsit for the plaintiff. Jeld’s Adm’r v. Bevil. 608 

7. One employed to act as pilot on a steamboat, who is willing, and ready, 
and offers to act as such, but whose services are refused, may, after the 
expiration of the term of service, recover the value of his services in in- 
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ASSUMPSIT—continuep. 
debitatus assumpsit, and need not alledge any excuse for not performing the 
contract on his part. Beckwith, et al. v. Baldwin, 720 
8. Money paid by mistake, by the administrator of an estate, to another ad- 
ministrator, may be recovered back, if demanded before paid out in the 
distribution of the assets of the estate. Wilson v. Sergeant, 77 
9, The law implies a promise to pay whenever one has money in his hands 


belonging to another, which ex equo et bono, he has not the right ta retain: 
Ib. 778 


ATTACHMENT. 

1. A motion to dissolve an attachment on the ground that the cause of action 
does not warrant that process, can properly be entertained when a new, or 
amended declaration is filed, setting out a cause of action not within the 
statute, if the motion is made within the time for pleading in abatement.— 
Hazard v. Jordan, 180 

2. Process of attachment by one non-resident against another; will lie only 
for causes of action on which debt, or indebitatus assumpsit, could be 
brought. Jb. 180 

3. The act of 30th January, 1840, for the collection of rents in the city of 
Mobile, does not differ from the general attachment law, as it, in effect 
merely authorizes a suit to be commenced by attachment, for the recove- 
ry of rent in the city of Mobile, and is to be governed by the same rule as 
other suits commenced by attachment. .NVorth v. Eslava, 240 

4. The refusal to quash an attachment, is not revisable on error. Ellison, et 
al. v. Mounts, 472 

5. When an attachment returnable to the county court, is levied on property, 
and a claim is interposed, and bond given to try the right, the trial of the 
right of property must be had in the same court in which the attachment 
suit was instituted, and not inthe circuit court. Thompson, guardian v. 
Evans, 588 

6. A demurrer to the declaration does not reach the objection that the cause 
of action is one for which attachment will not lie. The proper mode of 
presenting that question is by a rule on the plaintiff, to show cause why 
his attachment should not be dissolved. Beckwith, et al. v. Baldwin, 720 

7. When an attachment is sued upon a debt not due, the declaration should 
not be filed until the maturity of the contract. Ib. - 720 

8. McD made a verbal contract with G., for a tract of land, and went into 
possession, by which he agreed to discharge certain judgments against 
G., and pay the residueto Mc]. After this, the judgment creditor levied 
on the land, and before the sale, J., a creditor of G., caused an attachment 
to be levied upon it. The land was sold, and purchased by McD., the 
judgment discharged, and for the residue of the purchase money, E. A. & 
Co. also judgment creditors of G., sued out garnishee process, and sum- 
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moned McD., who answered, disclosIng the above facts, whereupon an or- 

der was made, that MclI. and J. appear and contest plaintiff’s claim—Held, 
first, that an attachment could be levied on the land by J., after the levy 
of an execution upon it—second, that the attachment of J. gave hima 
right to the residue, in the hands of the garnishee, superior to Mcl., whose 
title was derived from the verbal promise of the garnishee, made prior to 
the purchase of the land—third, that J. was properly summoned under the 
act, requiring all persons who have notified the garnishee, that the debt in 
respect to which he has been garnisheed, has been transferred, or assigned 
to them. to be summoned, to contest with the plaintiff, the validity of such 
transfer—fourth, that any person summoned under this statute, and ag- 
grieved by the judgment of the court, may prosecute a writ of error—and, 
fifth, that the judgment of E. A. & Co., being posterior to the levy of the 
attachment of J., would be postponed to it. Johnson v. Burnett’s Adm’r, 743 

9. The lien of an attaching creditor, on land, is superior to the title of a 
purchaser under a subsequent judgment with notice of the levy of the prior 
attachment. Baldwin v. Leftwitch, 838 
See Landlord and Tenant, 6. 


ATTORNEY AT LAW. 


1. An attorney at law, in virtue of his general powers as such, has no autho- 
rity to receive depreciated bank paper in payment of a deht placed in his 
hands for collection, and if he collects in such funds, his client is not 
bound to accept it.— West, Oliver & Co. v. Ball & Crommelin, 340 

2. A usage of the attorneys at any particular place, to collect money of their 
clients in bank bills of the State Bank, though selling at a depreciation, 
being contrary to law, cannot be supported. But if such a usage were 
lawful, it would be controlled by the direction of the client not to collect 
in depreciated funds.—Jb. 340 

3. B. & C., attorneys in Montgomery, collected by judgment, a debt for a 
client in New York, and received in payment bank bills of the State 
Bank of Alabama, with which they purchased a check from the Branch 
Bank at Montgomery, for the amount of their debt, (less their fee,) which 
they remitted to the clients, on the 15th June, 1842. On the 23d June, 
they addressed a letter to the attorneys, refusing to receive the check, and 
denying their right to collect in depreciated funds, and informing them, 
they had remitted the check to P. & T. at their risk, for the purpose of 
exchanging it, or adding to it the amount of the exchange on New York- 
P. & T. communicated the contents of the letter to the attorneys, but 
they not offering to do any thing, remitted the check to the clients. On 
the 21st July ensuing, the clients again wrote to the attorneys, informing 
them that P. & T. had declined acting in the business for them, and had 
returned the check, and that it was held subject to their order, and re- 
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quiring instructions in regard to it. Alabama bank notes were at a de- 
preciation in Mobile, on the 25th May, 1842, of 25 per cent., and at the 
time of the receipt by the plaintiffs, of 30 per cent. in New York, at 
which rate it continued up to the 22d September following, when the cli- 
ents sold it at this discount. Held, that these facts did not authorize the 
inference, that the clients had ratified the act of their attorneys—that their 
silence, when applied to by their clients, was tantamount to a refusal to 
act, and that after waiting a reasonable time, they had a right to adjust 
the matter by a sale of the check.—Jb. 340 

4. Anagreement by counsel in one suit, of the existence of a fact, is not 
proof of the fact, in another suit, with which the former has no connection. 
Heirs of Holman, et al. v. Bank of Norfolk, 370 

5. Counsel, who with the consent of the client, withdraws from a case, af- 
ter having rendered beneficial services, does not thereby lose his right to 
compensation for the services rendered, unless at the time of his withdraw- 
al, he waives, or abandons his claim to compensation.—Coopwood, et al. v. 
Wallace, 790 

6. Anattorney at law, who at the instance of the administrators of an estate, 
has rendered valuable services to the estate, may proceed at once against 
the estate in equity, to recover his fee, without previously suing the ad- 
ministrators at law, one having removed from this State, and the other be- 
ing insolvent; and neither having made any charge against the estate for 
the attorney’s fee.—Jb. 790 

7. An attorney at law cannot recover more than he agreed to receive, by 
proof that his services were worth more.— Ib. 


BANK. 


i. An allegation in a notice, that the bank would move for judgment on a 
bill dated the 4th January, 1840, that “it was purchased under the first 
section of the act of 1843,” should be rejected as surplussage. T'he State 
Bank v. Dent and Pattison, 187 

2. The act of 1841, declaring, that a note payable to the cashier, may be sued 
on and collected as a note payable to the bank, applies equally to notes 
which were executed at the time of its passage, and to those which have 
been since made. Davis, et al. v. Branch Bank of Mobile, 463 

3. T executed a note in blank, and handed it to S, a director of the branch 
bank at Mobile, to be filled up with the sum of about $500, and used in 
the renewal of a note of T, of the same amount held by the bank. S, in 
violation of the trust reposed in him by T, filled up the note for a much 
larger sum, and offered it to the bank to be discounted for his own use. 
The note was discounted by the bank, S sitting as one of the board of di- 
rectors when the note was taken by the bank, but did not communicate 








INDEX. 849 


BANK—continueEp. 


any of the facts here stated to any other director. Held, that T was lia- 
ble to the bank on the note. T'errell v. The Branch Bank at Mobile, 502 


BANK DIRECTORS, &c. 


1. In asuit by the bank, against the cashier on his bond, to recover damages, 


because he had failed to protest a bill of exchange, left with the bank for 
collection, it was proved that it was the duty of the cashier to attend to 
this department. It was also proved, that a resolution was introduced by 
a director, and passed, requiring the cashier so to arrange the duties of the 
various officers of the bank, as to give to Mr. Ball, (an officer of the bank,) 
the necessary assistance in his department. Under this resolution, a writ- 
ten memorandum of the various duties of each officer was drawn up and 
signed by all the officers, except two, by which Mr. Saunders, the second 
book-keeper, was charged with the duty of attending to the collecting re- 
gister, and proceeded to discharge, and did discharge, that duty, until after 
the default complained of. This memorandum, agreed on by the officers 
of the bank, was by Comegys, laid on the table of the board of directors, 
when in session, but it was not proved that it was read, or acted on by the 
board: Held, that it was a reasonable inference, that the board of direct 
ors assented to, and approved of this arrangement of the officers of the 
bank—that as they did not dissent from it, they must be considered as ac- 
quiescing in the arrangement so made. Bank of the State of Alabama v- 
Comegys, et als. 772 
See Bank, 3. 


BANKRUPT, AND ASSIGNEE OF. 


1. A motion against a shefiff, for failing to make money on an execution, 


which had issued in favor of a plaintiff, who, after the rendition of the 
judgment, had been declared a bankrupt, must be made in the name of 
the assignee in bankruptcy. Gary v. Bates, et al. 544 


2. A suggestion by the plaintiff’s counsel, of the bankruptcy of the party 


who instituted the suit, and the substitution of the assignee in bankruptcy 
as plaintiff, renders inoperative a plea of the defendant previously filec, 
alledgii:g the bankruptcy of the plaintiff. Brooks & Wilson v. Harris, as- 


signee, 555 


3. The rights of property of a bankrupt, to which the assignee succeeds, are 


those rights, to which the bankrupt had either a legal, or equitable title, 
which could be enforced in a court of justice; the right, therefore, which 
a bankrupt would have, under a fraudulent assignment of all his property, 
would not pass to his assignee. Reavis v. Garner, et als. 66] 
See Garnishment and Garnishee, 9 

107 
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BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. When a bill of exchange is drawn in this State, payable “at the Mer- 

chants’ Bank in the city of New York,” this court will take judicial notice 
that the city of New York, is the commercial city of that name, beyond 
the limits of this State. Dickinson v. The Branch Bank at Mobile, 54 
2. When a bill is drawn within this State, payable at a place beyond its lim- 
its, interest, and damages cannot be recovered of the acceptor, upon its 
dishonor, without proving the law of the place of payment, giving such 
damages, and interest. Ib. 54 

3. It 1s no objection that interest, and damages for non-payment, are includ- 
ed in the same entry of judgment, without specifying the amount of each, 
separately. Ib. 54 

4. A negotiable note, not indorsed before its maturity, may be the subject of 
an attachment, or garnishment, at the suit of the creditors of the payee, 
so long as he remains its proprietor, or until the maker has notice of the 
transfer, if indorsed when past due. Mills & Co. v. Stewart, 90 
5. In a suit against the assignor of a note, by the assignee, the allegation, 
that the plaintiff commenced a suit against the maker, to the first court, 
&c. is sustained by the production of the record of a suit, commenced in 
the name of the payee, for the use of the plaintiff, if the judgment is still 

in force, unreversed. Kain v. Walke, 184 

6. The death and insolvency of the maker of a note, is a sufficient excuse 
for the failure to prosecute a suit against him, to a return of “ no property 
found” by the sheriff. Jb. 184 

7. A notice of the non-payment of a promissory note, personally served on 
the executor of an indorser of the note, or which is shown to have come 
to his hands, although it may come from a notary protesting the note, will 
be sufficient to withdraw the claim from the influence of the statute of non- 
claim, if it describe the note with accuracy, and informs the personal re- 
presentative, who the holder is, and that he looks to him for payment,— 
Ormonp, J. dissenting. Hallett and Walker, ex’rs, v. The Branch Bank at 
Mobile, 193 
8. Where a suit is brought for the use of another, on a note which, at the 
trial, appears to be indorsed in blank by several indorsers, and also by the 
nominal plaintiff, the several indorsements may be filled up at the trial, so 
as to correspond with the declaration, and that of the nominal plaintiff 
stricken out. Pickett v. Stewart, — 202 


9, An action may be brought on a lost negotiable note, which had not been 





negotiated at the time of the loss. Branch Bank at Mobile v. Tillman, 214 
10. The statute authorising suits to be brought on lost bonds, notes, &c. and 
requiring an affidavit to be made of the loss, is cumulative, and was not 
intended to repeal any remedy which previously existed. It is therefore 
competent to prove by other competent testimony, the loss of an instru- 
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ment on which suit is brouglit, be the effect of the affidavit, when made 
under the statute, what it may. Jb. 214 
11. Anagreement entered into by a bank, the holder of a bill of exchange, 
with the acceptor, that if the bill is not paid at maturity, his credit shall not 
suffer in bank, will discharge an indorser on the bill, who has no know- 
ledge of, and does not consent to the arrangement. But where the in- 
dorser has been fully indemnified by the drawer, for whose use the bill 
was made, indorsed and accepted, he could not avail himself of the want 
of notice of the dishonor of the bill, or of an arrangement between the 
holder, and acceptor, which would otherwise have discharged him from 
liability to the holder. Posey and Coffee, ex’rs, v. The Decatur Bank, 802 
12. Parol evidence is admissible to show, that a particular bill of exchange 
was intended to be secured by a deed of trust, though generally, or impro- 
perly described in thedeed. Jb. 802 
13. A suit cannot be maintained at law, on a lost bill of exchange, indorsed 
in blank, whether lost before, or after its maturity, unless an affidavit of the 
loss be made before suit is brought, as required by the act of 1828. Nor 
is the case varied by the fact, that the bill was drawn in sets, consisting 
of first and second, and that the first only, on which the protest was made, 
is lost, and the second is produced at the trial. Jb. 802 


See Evidence, 8. 


CARRIERS. 


1. Where the proof shows the delivery of a letter or package containing 
money, to be carried between two places, at each of which is a post office, 
a recovery may be had on a count charging the defendant as a bailee to 
deliver the money on request, even if the contract to carry is conceded to 
be invalid, as opposed to the post office laws. Hosea, Jr. v. McCrory, 349 
2. Although ordinarily a steamboat may not be compelled to take charge of 
a cash letter, yet if the general usage of boats ina particular trade to 
take charge of such letters is shown, the delivery of such a letter to a 
particular boat, will be governed by this common usage. Ib. 350 
3. The delivery of a cash letter to the clerk of a steamboat, is a delivery to 
the master for the purpose of charging him, and it is not necessary to 
show a special authority to the clerk to receive cash letters, when a gene- 
ral usage of boats in the trade is to receive them. Jb. 350 


CHANCERY. 


1. When the vendor entering into such « contract becomes insolvent before 
the price is paid, and the purchaser shows an outstanding incumbrance 
created by the vendor, he will be entitled to relief in a court of equity. 
Hunter v. O'Neil, 38 
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2. But, unless the money is actually tendered upon condition that a title is 
made, the only relief is to enjoin the vendor from proceeding for the price 
until he gives indemnity against the outstanding incumbrance. Jb. 38 
3. A court of chancery has jurisdiction to set aside a deed, conveying cither 
land or slaves fraudulently obtained. Rumph v. Abercrombie, 64 
4. A contract for the sale of slaves at an inadequate price, obtained by an 
abuse of confidence, reposed in the vendor, by the vendee, will be set 
aside in equity, especially in a case, where the vendor was in a weak con- 
dition of body, and in a gloomy, unsettled state of mind, so as to be pecu- 
liarly liable to imposition. Jb. 64 

5. Equity has jurisdiction to set aside the fraudulent transfer of a debt re- 
duced to judgment, although the party may also be entitled to a legal re- 
medy by a garnishee process, against the fraudulent transferee. Sheppard, 
et al. v. Iverson, 97 
6. Anassignment by an insolvent, conveying all his property to trustees, and 
giving preference to certain creditors, and directing first, the payment of 
certain preferred creditors, “the surplus, if any, to be appropriated to the 
other creditors rateably, who shall within four months execute a release of 
their claims, and if there be any surplus, after fulfilling all the trusts afore- 
said, the same shall be paid over to the said R. L. W.” issuch a stipulation 
for the benefit of the debtor, as renders the deed fraudulent and void.— 

Grimshaw & Brown v. Walker, 10] 

7. When the decree settling the equities in a suit against a non-resident, di- 
rects that it shall be suspended until the statutory bond is given, quere, 
whether a final decree afterwards rendered, during the same term, upon 
the report of the master, upon a reference directed by the former decree 
is not within its reservation. Johnson v. Elliott, 112 
8. It is error to decree a sum certain to a widow in lieu of dower, to be raised 
by a sale of the entire estate out of which the dower interest arises. The 
decree should be for the payment annually of the sum ascertained to be 
the annual value of the dower interesf. Jb. 112 
9. A bill in equiry, by which a feme covert asserts her marital rights against 
her husband ; or seeks to have settled to her separate use, property, which 
he has purchased with her separate funds, is not such a proceeding in rem, 
as to make the decree therein rendered, conclusive on all persons; but is 
binding only on the parties to it. The Branch Bank at Montgomery v. 
Hodges, 118; 
10. A promise by a father to a son, that ifhe will remove froin North Carolina 

and settle in Alabama, he will give him a particular plantation and slaves, 
cannot be enforced in equity by specific performance as a contract, it be- 
ing a mere gratuity, although the son is induced by if to break up ata loss. 
and is put to trouble and expense inthe removal. Forward, ef al. v, Arm- 
stead, 124 
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11. Part performance of such a promise, by putting the son in possession of 
the plantation and slaves, and his making improvements on the lands, will 
not warrant a court of equity in decreeing a conveyance by the heirs or 
devisees of the father after his death, no conveyance or written agreement 
to convey, or promise to convey, being proved. Ib. 124 

12. A purchase made under a decree in chancery, foreclosing a mortgage, is 
prima facie valid, against a subsequent judument creditor of the same 
debtor. But if the debt of the subsequent judgment creditor, existed at 
the time of the rendition of the decree in chancery, under which he claim- 
ed, the onus is cast on him of showing, that the decree was rendered for a 
debt due from the debtor to the complainant, he being also the purchaser. 
Simerson v. The Branch Bank at Decatur. 205 

13. If the party elects his remedy in chancery, it is not necessary to make 
the princioal debtor, or an insolvent co-surety a party. Couch v. Terry’s 
Adm’rs, 225 

14. An allegation in a bill in chancery, brought to perfect the title to land, 
that B. held the deed of the administratrix, by virtue of a sale made of one- 
half the property under the authority of the act of the legislature, as cited, 
is a sufficient allegation of title in B, without an allegation, that the bond 
required by the statute to be executed previous to the sale, was in fact 
executed, and being put in issue by the heirs, those claiming under B. 
may prove the execution of the bond. Heirs of Holman, et al. v. Bank of 
Norfolk, 369 

15. The order to examine a co-defendant asa witness, does not ascertain his 
competency to testify, and if atthe hearing, it appears he was interested, 
his testimony will be rejected. Jb. 370 

16. A party improperly made a defendant, and who wishes to be discharged 
without the payment of costs, must not only disclaim all interest in the 
controversy, but must also abstain from engaging in the defence of the 
suit. 1b. 370 

17. A bill is not multifarious, because it seeks to foreclose a mortgage upon 
an entire tract of land; and asks a specific performance as to one-half the 
land, from the heirs of the vendor ofthe mortgagor. Ib. 370 

18. Upon a bill filed by B, or those claiming under him, against the heirs of 
H., for a specific performance of this contract, B having taken possession 
under it, the instrument is prima facie evidence under the statute, that it 
was made upon sufficient consideration. Ib. 370 

19. A decree may be made against one of two heirs, who submits to the ju- 
risdiction, though the other from non-residence, cannot be made a party 
to the bill. Jb. 370 

20. An allegation, thata mortgagor was seized, or pretended to be seized in 
fee simple of the land, when he executed the mortgage, is a sufficient al- 
jegation that he wasin possession. ~ Ib. 370 
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21. A mortgagee my release a part of the mortgaged estate, from the opera 
tion of his mortgage, without impairing his right to look to the residue ; 
and this, although subsequent to the mortgage, the mortgagor had trans- 
ferred a part of the estate to others. Whether equity would not grant re- 
lief on the ground of fraud, if the mortgagee should collude with the mort- 
gagor, to make the burthen fall on a sub-purchaser of the mortgagor, 
Quere. Ib, 371 
22. Non-residents may be made parties to suits in chancery, whether infants, 
or adults, by publication, when the contract out of which the suit arises, 
is made in this State, or when any act is done by the non-resident in this 
State, justifying the interference of chancery, or when he asserts title to 
property in this State, in virtue of some act or transaction, which took 
place within this State. Ib. 371 
23. H executed two deeds of trust to secure to C the payment of certain 
debts recited in the deed. A sale was made under the deeds, and C be- 
came the purchaser, but the property purchased was left with H. After 
this, C brought actions of detinue against H, and recovered the property, 
with damages for its detention. To reverse these judgments, H prosecut- 
ed writs of error to the supreme court, where the judgments were affirmed 
with damages ; which judgments have since been satisfied, except as to 
damages and costs. H, a surety in the bonds for the prosecution of the 
writs of error, then filed his bill, alledging that the deeds of trust be- 
tween H and C were fraudulent, and that he was a creditor of H, upon 
debts due him before, and since the execution of the deeds of trust, and 
including a judgment which he had purchased against H, rendered since 
the execution of the deeds, and prayed, that the damages recovered by C 
from H, for the detention of the property, be applied to the payment of the 
judgment, of which he was the proprietor. Held, that there was no equity 
in the bill, to apply the damages for the detention of the property to the 
payment of the creditors of H, whatever might be the rule, if C were at- 
tempting to enforce a delivery of the property itself. Hudson v. Crutch- 
field, et al. 433 
24. A motion may be made a second time, for the dissolution of an injunc- 
tion after a refusal to dissolve, accompanied with a reservation, that the 
motion might be renewed. 1b, 434 
25. An allegation in a bill, that by the term “re-sell,” the parties meant re- 
convey, is not sufficient to authorize the introduction of parol proof, contra- 
dicting the written instrument. McKinstry v. Conly, 678 
26. A court of equity will relieve against a sale of the equity of redemption 
to the mortgagee, fora grossly inadequate price. 1b. 678 
27. A party may go into equity, to remove a cloud which hangs over his title, 
either by an actual, or threatened sale of the land to another. Burt v. 


Cassety, 734 
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28. A decree of the court of chancery, appointing a trustee to sue under a 
deed of trust, is final as to this matter, and binding alike on strangers, as 
on parties to the decree. Griffin v. Doe ex dem. Stoddard and Murphy, 783 

29. Anattorney atlaw, whoat the instance of the administrators of an estate, 
has rendered valuable services to the estate, may proceed at once against 
the estate in equity, to recover his fee, without previously suing the ad- 
ministrators at law, one having removed from this State, and the other be- 
ing insolvent; and neither having made any charge against the estate for 
the attorney’s fee. Coopwood, et al. v. Wallace, 790 
See Deeds of ‘Trust, 3. 

See Mortgagor and Mortgagee, 8. 
See Vendor and Vendee, 12. 


CONFUSION OF GOODS. 


1. Where wood has been converted and made into coal, by the defendant, 
the owner is entitled to maintain trover for the coal. Riddle v. Driver, 590 

CONSIDERATION. 

1. An agreement entered into without consideration, by the maker of a note, 
with one who at the time is the owner of the note, to exchange it for other 
notes, then held by the maker against him, cannot be enforced against a 


subsequent plaintiff, for whose use suit is brought on the note. Sazyer v. 
Hill, use, &c. 575 


575 
2. A consideration of $10, expressed in a deed of gift of two slaves, is on its 
face merely nominal. Felder v. Harper, 612 


3. A promiseto pay a sum of money for the delivery of a valuable paper, to 
which the person in possession has no claim, but which belongs to another, 
cannot be enforced. Nor will it vary the case, that the note which was 
given for the production of the paper, was made payable to a third person. 
McCaleb, use, §c. v. Price. 753 

4. A deed of trust conveying land by the members of a mercantile company, 
for the payment of the debts of the partnership, and requiring the trustee 
to sell at the instance of any creditor of the firm, is founded on sufficient 
consideration; the company having gone into existence, contracted debts 
and there being unsatisfied creditors of the firm. Griffin v. Doe ex dem. 
Stoddard and Murphy, 783 


CONSTITUTIONAL LAW. 

1. An act of the legislature of this State, authorizing the administratrix of 
O. H., of the city of Boston, to sell certain real estate of O. H., in the city 
of Mobile, and requiring a bond to be executed with sufficient security, 
payable to the judge of the county court of Mobile, for the true and faith- 
ful payment of the money arising from the sale into the hands of the ad- 
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ministratrix, to be appropriated to the payment of the debts due by the 
deceased—is not an exercise of judicial power by the legislature, or con- 
trary to the constitution ofthis State. If in fact the estate was not insol- 
vent, so as to authorize a sale of the real estate by order of the orphans’ 
court, the heirs, on coming of age, may assert title. It does not invali- 
date the law, that citation was not required to be made to the heirs previ- 
ous to the sale, and that the administratrix resided in Massachusetts. T'he 
Heirs of Holman, et al. v. The Bank of Norfolk, 369 


CONTRACT AND AGREEMENT. 


1. Undera special contract to sell slaves to one upon the payment of a sum 
certain at a specified day, the title vests in the party to whom they are to 
be sold, by the tender of the money, and when the tender is made by an 
administrator and refused, yet the administrator, by the act of tender and 
refusal becomes the bailee of the money, and as such may be sued by the 
executor of the other party, where he has successfully sustained an action 
of detinue, on the ground that the title vested in the estate by the act of 
tender. McLeod v. Powe and Smith, 9 

2. A contract for the sale of slaves at an inadequate price, obtained by an 
abuse of confidence, reposed in the vendor, by the vendee, will be set aside 
in equity, especially in a case where the vendor was in a weak coudition 
of body, and in a gloomy, usettled state of mind, so as to be peculiarly li- 
able to imposition. Rumph v. Abercrombie, 64 

3. A promise by a father to a son, that ifhe will remove from North Carolina 
and settle in Alabama, he will give him a particular plantation and slaves, 
cannot be enforced in equity, by specific performance as a contract, it “i 
ing a mere gratuity, although the son is induced by it to break up at a loss, 
and is put to trouble and expense in the removal. Forward, et al. v. Arm- 
stead, ; 124 

4. Part performance of such a promise, by putting the son in possession of 
the plantation and slaves, and his making improvements on the lands, will 
not warrant a court of equity in decreeing a conveyance by the heirs or 
devisees of the father after his death, no conveyance or written agreemeent 
to convey, or promise to convey, being proved. Jb. 124 

5. An action for the breach of a contract under seal, must be brought upon 
the instrument itself, unless the contract has been subsequently varied by 
the parties. likin v. Bloodgood, 991 

6. The addition of other work to a building, without any departure from the 
original plan, does not change the original contract entered into. If no 
price was agreed on for such additional work a quantum meruit would lie 
for the work so added. Jb. 221 

7. The failure to finish the werk by the time stipulated, is not a rescission of 
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the contract. If accepted by the other party, the objection is waived.— 
Tb, 221 
8. When a workman undertakes to do work, to be paid for in the notes of 
third persons, he cannot abandon the contract, and treat it as a money de- 
mand, unless the contract has been rescinded, or he has been prevented 
by the act of the opposite party. from performing it according to its terms. 
Ib. 221 
9. A contract to bore a well at the rate of $1 a foot for the first 500 feet— 
$23 for the next 100 feet—8$5 per foot for the next 100 feet—and $8 per foot 
for the remaining distance necessary to obtain water—the well to be put 
in the same finished order as the contractor’s best finished wells—payment 
tobe made 1 July, 1841,” does not authorize the contractor to abandon the 
work so long as it is practicable for him to continue boring, and the other 
party is willing he should continue. Stewart v. Weaver, 538 
10. The act of the employer’s agent, in directing the persons in the workman’s 
employ, to bore the well deeper, is not such an interference as to authorize 
the contractor to abandon the work. Jb. 538 
11. One part owner of a steamboat, has not the power to charge another part 
owner, by contracting debts in hisname. Brooks & Wilson v. Harris, 555 
12. An agreement entered into without consideration, by the maker ofa note, 
with one who at the time is the owner of the note, to exchange it for other 
notes, then held by the maker against him, cannot be enforced against a 
subscquent plaintiff, for whose use suit is brought upon the note. Sawyer 
v. Hill, use, &c. 575 
13. It is no ground for the rescission of a contract for the sale of land, that 
one who sold the land as agent, had no authority to act, if the principal 
ratifies his act, and is able, and willing to make title. Alderson v. Harris 
& Merrill, 580 
See Bills of Exchange and Promissory Notes, 11. 
See Pre-emption Law, 2. 


CORPORATION. 


i. An authority conferred on the corporation, to collect taxes on “ auction- 
eers, transient dealers, and pediars,” will justify it in imposing a tax either 
upon the amount of the sales of such persons, or in the form of a license 
to the auctioneer. Carroll & Beall v. The M. & .4. of Tuscaloosa, 173 

2. A party who complains that too high a tax has been assessed against him 
as an auctiooner, and removes the case by certiorari to the circuit court, 
is there entitled, if he demands it, to a trial upon the merits, and to show 
that too high a tax has been assessed; though in cases of ordinary taxa- 
tion, it seems redress must be sought from the mayor and aldermen; and 
that their decision is final. hb. 173 

108 
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COSTS AND SECURITY FOR. 

1, A party improperly made a defendant, and who wishes to be discharged 
without the payment of costs, must not only disclaim all interest in the 
controversy, but must also abstain from engaging in the defence of the suit. 
Heirs of Holman, et al. v. The Bank of Norfolk. 370 

2. In such a case, although the proceedings are set on foot by a junior in- 
cumbrancer, to enjoin a senior incumbrancer from proceeding to sell un- 
der his mortgage, the costs of suit are properly payable by the incumbran- 
cer, to be re-imbursed out of the fund produced by the sale of the mortgag- 
ed property. Pinkard v. Ingersoll, 44} 

3. The clerk’s fees for making out the transcript upon a writ of error to the 
supreme court, are not taxed as part of the costs of the supreme court, but 
should be taxed as costs accruing upon the judgment in the primary court. 
McCord, v. Boyd, et al. use, &c. 760 


COURT, SUPREME. 


1. The clerk’s fees for making out the transcript upon a writ of error to the 
supreme court, are not taxed as part of the costs of the supreme court, but 
should be taxed as costs accruing upon the judgment in the primary court. 
McCord v. Boyd, et al. use, &c. 760 


COURT, CHARGE OF. 


1. A charge moved for, cannot be considered abstract, when there is any 
evidence before the jury to warrant the proposition. Bradford v. Mar- 
bury, 520 

2. When testimony is too indefinite, and inconclusive, to warrant the court 
in saying that one thing or another is proved by it, it should refuse a charge 


assuming that certain facts are established. 1b. 520 
3. A charge given by the court, must be construed, in connection with the 

testimony to which it applied. Berry, use, &c. v. Hardman, 604 
COVENANT. 


1. An obligation to make a deed to certain lands when the price contracted 
for is paid, is inlaw a‘covenant to make a good title when the condition is 
performed by the purchaser. Hunter v. O'Neil, 37 

2. The covenants for quiet enjoyment, and never to claim or assert title to 
the premises, are real covenants, running with the land, and if broken af- 
ter the land has been conveyed to an assignee, the latter alone has the 
right to sue for damages; unless, by the nature and terms of the assign- 
ment, the assignor is bound to indemnify the assignee, when it seems he 
may sue in his own name. Claunch v. Allen, 159 

3. The words “ grant, bargain, sell,” are all necessary ina deed, to create 
the statute covenant, that the grantor was seized of an indefeasible estate 
in fee simple, &c. and for quiet enjoyment. [h. 159 











INDEX. 859 
COVEN ANT—conrTinven. 


4. The condition of a bond reciting that the title to a lot of land is in dispute 
and stipulating that the obligor shall satisfy that dispute, and keep the 
obligee, his heirs, &c.in possession forever, and pay him all such dama- 
ges as he may sustain by the pretended claim set up to the lot, is to be con- 
strued as a covenant to satisfy the outstanding incumbrance, or remove the 
outstanding title, as the case may be, within a reasonable time; and if not 
so done by the obligor within a reasonable time, the obligee may pay the 
incumbrance, or remove the outstanding title, and have his action on the 
bond forindemnity. Dickson, jr. v. Briggs, 217 

5. Where the disputed title covenanted to be satisfied, consists inthe claim 
of a former vendor, for notes given by a former purchaser, to whom no 
deed was executed, these notes constitute a lien, which the obligee may 
remove on the default of the obligor, and recover the sum paid, by action 
on the covenant. Ib. 217 

6. Upon an agreement under seal for the payment of $324, in monthly in- 
stalments of $27, covenant will lie for any of the instalments, as they fall 
due; but a declaration which counts for a part of a month not due, and 
also for the residue of the unexpired term, is bad ondemurrer. Whether 
debt would lie before all the instalments are due, quere. Vorth v. Eslava, 240 


7. A covenant, by which H bound himself to give B a quit-claim deed to one 
half a tract of land, (which is described,) “to be executed within two 
years from the date,” is not a contract for the sale of land, within the 
meaning of the statute of frauds, but is an unconditional promise to con- 
vey, by a time stipulated, and is prima facie evidence, that the considera- 
tion had been paid, or performed. Heirs of Holman, et al. v. Bank of Nor- 
Solk, 370 
8. G., purchased from A. a tract of land, knowing that the title was outstand 
ing in another, executed his notes for the purchase money, and took from 
him e conveyance by deed. Afterwards, J., the assignee of the notes, ex” 
ecuted a covenant to G., by which, in consideration that G. paid him $4000 
by the first Monday in April, 1841, he bound himself to procure, and de- 
liver to G., a fee simple title to the land, at the time agreed on for the pay- 
ment. J. immediately commenced proceedings to get in the outstanding 
title, but was unable to do so before 1846, previous to which he had co- 
erced the payment of the money from G. by execution. An action being 
brought by G., against J., on the covenant, after the payment of the mo- 
ney, and before the title was obtained by J.—Held, that the measure of 
damages could not exceed the expense, and trouble of obtaining the legal 
title, and when that was obtained and vested in the plantiff before the tri- 
al of the cause, the damages should have been merely nominal. Gibbs v, 
Jemison, Adm’r, 820 








860 INDEX. 


CRIMINAL CASES, AND PROCEEDINGS IN. 
1, When the bill of exceptions in a criminal case does not state evidence 
before the jury, to warrant the particular instructions asked and refused, 
the legal presumption of the omission is, that there was no such evidence, 
Pierson v. The State. 149 
2. The common law of this State on the subject of homicide, is the same as 
the common law of England, and whenever that law requires the person 
assailed to decline the contest, or to retreat, before he will be excused in 
taking the life of his adversary, our law requires the same. Jb. 149 


3. The circumstance that the prisoner, after the killing, wipes the knife with 
which the fatal wound is inflicted, is not so controlling, or so insignificant 
as to warrant the prisoner in calling for the charge that it is not evidence 
of murder, or to justify the court in instructing the jury that it was. It is 
a fact evincing coolness and self-possession, and as such, proper to be left 
to the jury, in connection with the other circumstances of the case, for 
them to determine whether the killing was with malice aforethought, or 
on sudden heat and passion. Jb, 149 

4. It is not error for the court to refuse to instruct the jury, that they in ca- 
pital cases are judges of the law, as well as of the fact. Jb. 149 

5. To constitute the offence of obstructing process, in a criminal point of 
view, there must be an active opposition; not merely taking charge of a 
debtor’s property, keeping it out of view, and refusing when called on by 
an officer, to place it within hisreach. Crumpton v. Vewman, 199 

6. A warrant, which recited, that W C did oppose W A, a constable, in the 
execution of civil process, by concealing, and keeping concealed, the pro~ 
perty of one James Frost, is a nullity, and the party who caused it to be 
issued, as well as the officer who acted under its authority, are liable in 
trespass to the party arrested. Jb. 199 

7. The place where a contemplated duel is to be fought, is no part of the 
definition of the offence, and not necessary to be averred in the indictment 
or proven on the trial. Ivey v. The State, "6 

8. An allegation, that the prisoner gave the prosecutor a challenge to fight 
in single combat, is equivalent to an averment that he challenged him to 
fight. Ib. 277 

9. No particular form of words is necessary to constitute a challenge to fight 
a duel; whether a challenge to fight in single combat, with deadly weapons 
was intended, or whether it was the mere effusion o? passion, or folly, or 
the idle boast of a braggart, not intended at the time to lead to any result, 
or to be understood by the other party as a challenge to fight a duel, are 
questions which the jury must determine. 1b. 277 

10. One indicted as principal, cannot be convicted on proof showing him to 
be only an accessory before the fact. Hughes v. The State, 458 
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11. As anassault, with intent to commit murder, is made a felony by the pe- 
nal code, it is an offence to which there may be accessories. 1b, 459 
12, Where the jury, upon an indictment for assault and battery with intent 
to commit murder, and for an ordinary assault, return a general verdict of 
guilty, or a verdict finding one defendant guilty of an assault with intent 
to kill, and the other, guilty of an assault and battery, without assessing a 
fine, it is no error in the court to send the jury out, with instructions to re- 
turn a final verdict. 1d. 458 
13. The dying declaration of one deceased, made under the belief of impend- 
ing death, is competent proof to go to the jury, either to show who is the 
guilty agent, or disclose the circumstances under which the crime was 
committed. Moore v. The State, 764 
14. These declarations may be given in evidence, as well to acquit, as to 
convict the prisoner. Jb, 764 
15. The dying declaration of a husband, is competent evidence against the 
wife, to show her guilt. Jb. 764 
16. When these declarations are inconsistent with each other, it is the duty 
of the jury to weigh them,and to determine which, or whether either is to 
be believed; and if the charge of the court takes this duty from them, or 
if the court undertakes to determine these questions for the jury, it is error. 
Ib. 764 
17. If an officer having a fiert facias, attempts to levy it on articles exempt 
by law from levy, and sale by execution, after being warned of the fact, 
the owner may employ as much force, as is necessary to prevent the levy, 
but if he employs more force than is necessary, he becomes a trespasser. 
The State v. Johnson, 840 
18. Two indictments, one for resisting legal process, and the other for an as- 
sault, cannot be supported for the same offence. The decisive test, is, 
whether the same testimony will support both charges, Jb, 840 
See Recognizance, 1. 


CUSTOM OR USAGE. 


1. A usage of the attorneys at any particular place, to collect money of their 
clients in bank bills of the State Bank, though selling at a depreciation, 
being contrary to law, cannot be supported. But if such a usage were 
lawful, it would be controlled by the direction of the client not to collect 
in depreciated funds. West, Oliver & Co. v. Ball & Crommelin, 340 

2. Although ordinarily a steamboat may not be compelled to take charge of 
a cash letter, yet if the general usage of boats in a particular trade to take 
charge of such letters is shown, the delivery of such a letter toa particular 
boat, will be governed by this common usage. Hosea, Jr. v. MeCrory, 350 
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3. The delivery of a cash letter to the clerk of a steamboat, is a delivery to 
the master for the purpose of charging him, and it is not necessary to 
show a special authority to the clerk to receive cash letters, when a gene- 
ral usage of boats in the tradg is to receive them. J. 350 

4. A usage, that where cotton stored in a warehouse, was found to be in a 
damaged condition, the warehouseman should send it to a “ pickery,” to 
be “picked,” and that the factor should be responsible for the expense of 
picking, is not unreasonable, or contrary to law. Desha, Smith & Co. v. 


Holland, 513 
5. It is not indispensable to the validity of a custom, thai it be universally 
acquiesced in; it is sufficient, if it be general, and uniform. Jb. 513 


6. The evidence to establish a custom, should show a certain, and uniform 
usage. Where the evidence is uncertain, and contradictory, the custom 


is not established. J). 513 


DAMAGES. 


1. When a bill is drawn within this State, payable at a place beyond its lim- 
its, interest, and damages cannot be recovered of the acceptor, upon its 
dishonor, without proving the law of the place of payment, giving such 
damages, and interest. Dickinson v. The Branch Bank at Mobile, 54 

2, It is no objection that interest, and damages for non-payment, are includ- 
ed in the same entry of judgment, without specifying the amount of each, 
separately. Jb. 54 

3. A defendant, by electing to recoup the damages, when sued for a breach 
of contract, thereby precludes himself from afterwards suing for damages, 
for the same injury, but may still maintain an action for a trespass, which 
could not have been recouped in the former action. McLane v. Miller, 642 


See Covenant, 9. 
See Execution, writ of, 9. 


DEBTOR AND CREDITOR. 


1. The law of South Carolina, where the deed was made, requires such in- 
struments to be recorded, and for want of such registration, declares them 
void, as to creditors, but that as between the parties to the deed it shall be 
valid without registration. Held, that the provision in relation to credi- 
tors, had no extra territorial efficacy as a law, and only applied to debts 
created, or attempted to be enforced, in South Carolina. Cook vy. Kenner- 
ly & Smith, 42 

2. A plea, alledging that the defendant had been garnisheed in a court of 
the State of Louisiana, and a judgment rendered against him on his an- 
swer, condemning the debt in favor of a creditor of the plaintiff, setting 
out the proceedings fully, and alledging that they were conducted accord- 
ing to the law of Louisiana, and that he had paid, and satisfied the judg- 
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ment so rendered, is good, It is not necessary in such a plea to alledge, 
in totidem verbis, that the defendant had no notice of the transfer of the 
nate, when he answered the garnishment. Mills & Co. v. Stewart, 90 
3. Anassignment by an insolvent, conveying all his property to trustees, and 
giving preference to certain creditors, and directing first, the payment of 
certain preferred creditors, “the surplus, if any, to be appropriated to the 
other creditors rateably, who shall within four months execute a release of 
their claims, and if there be any surplus, after fulfilling all the trusts afore- 
said, the same shall be paid over to the said R. L. W.” issuch a stipulation 
for the benefit of the debtor, as renders the deed fraudulent and void.— 
Grimshaw & Brown v. Walker, 101 
4, Where a debtor owing two debts to his creditor, pays a sum of money in 
gross, and the creditor omits to apply it to either, the debtor, when sued 
on one of the debts, may insist on the payment to be applied in discharge 
of that, a!though the creditor has delayed both debts. Quere, if the pay- 
ment was made for the purpose of extending both debts, and receipted in 
this way, whether it should not be applied pro rata? Dent, et al. v. The 
State Bank, 275 
5. Although a slave has been lent, and continued in possession of the bor- 
rower for more than three years, without the registration required by the 
statute of frauds, if the owner resumes the possession, before any creditor 
of the borrower has acquired a lien upon it, it cannot be afterwards made 
subject to the debts of the borrower. Maull v. Hays, 499 
6. In a contest between a purchaser from the grantor with notice of the deed, 
and a creditor of the firm seeking to enforce it, the former is in no better 
condition than the grantor. Griffin v. Doe ex dem. Stoddard and Mur- 
phy, 784 
See Lien, 6. 
See Mortgagee and Mortgagor, 6, 7. 
See Vendor and Vendee, 6, 7,8, 9. 


DEEDS AND BONDS. 


1. The mere fact, that the entire consideration recited in a deed has not beer 
paid, or that it is not a full equivalent for the property conveyed, does not 
per se make the deed void, though it may cast suspicion cver the transac- 
tion, and authorize a verdict against it. McCaskle v. Amarine, 18 

2. When a gift of slaves is made by deed, the delivery of the deed is suffi- 
cient, without a delivery of the property. Newman v. James & New- 
man, 29 

3. The words “ grant, bargain, sell,” are all necessary in a deed, to create the 
statute covenant, that the grantor was seized of an indefeasible estate in 
fee simple, &c. and for quiet enjoyment. Claunch v. Allen, 159 
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4. A penal bond, made by the widow, jointly with the administrator, to make 
the purchaser a good title to the land, estops her from asserting title 
against him, under the title derived from the patent from the government: 
Johnson and wife, et al. v. Collins, 322 

5. The grantor in a deed is a competent witness to impeach it for fraud, if 
he was not interested in some way to render him incompetent on that 
ground. Sims v. Killen, 497 

6. A bond in the penal sum of $10,000, by which B bound himself, on con- 
dition that D would establish the claim of B, to a right of entry under the 
pre-emption laws of the United States, and pay to the United States the 
purchase money thereof, he would deliver to D, his heirs and assigns, a 
good and sufficient deed of all his right, and title to one half of said lands 
—is not such an estate, or interest in land in D, though the condition of the 
bond has been performed, as can be sold by order of the orphans’ court, 
at the instance of the representatives of D, so as to vest in the purchaser 
the title of D, or to enable the commissioners appointed by the orphans’ 
court, to assign the bond to the purchaser. Brown v. Chambers, et al. 697 

7. Such a bond is assignable under the act of 1828, and the assignee may 
maintain an action thereon in his own name, by showing a performance of 
the condition by the obligee. Whether, after the death of the obligee, the 
heir, or personal representative is entitled to the bond, quere. 1b. 698 


DEEDS, AND REGISTRY OF. 


1. A deed is not properly recorded upon the affidavit of the subscribing wit- 
nesses, “ that they acknowledged their signatures to this deed.” McCaskle 
v. Amarine, 17 

2. It is no objection to the validity of a deed, that it is not recorded, except 
as to creditors and subsequent purchasers. The notice of title given by 
possession is equivalent tothe constructive notice afforded by registration 
of the deed. 1b. 

3. When property is conveyed absolutely, to a married woman, by a stran- 
ger, the statute of frauds has no application, in a contest between the 
wife and the creditors of the husband; it is therefore unimportant, whe- 
ther the instrument is, or is not recorded. .Vewman v. James & New- 


man, 99 


4. The law of South Carolina, where the deed was made, requires such in- 
struments to be recorded, and for want of such registration, declares 
them void, as to creditors, but that as between the parties to the deed, it 
shall be valid without registration. Held, that the provision in relation to 
creditors, had no ertra territorial efficacy as a law, and only applied to 
debts created, or attempted to be enforced, in South Carolina. Cook v. 
Kennerly & Smith, 19 
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5. The possession of the cestui que trust, is not within the second section of 
the statute of frauds. Quere, would it not apply to a trustee, who retain- 
ed possession of the trust estate, without registration of the deed. Ib. 42 

6. The assignment of a land certificate, made by the original purchaser, un- 
der his hand and seal, operates under our statute as a conveyance of all 
the assignor’s interest in the land, and the assignee has a superior title at 
law, to a purchaser at a sheriff’s sale under a judgment rendered subse- 
quent to the assignment. Falkner v. Jones and Leith, 165 

7. Such an assignment is not within the registration acts, and does not be- 
come inoperative against the sheriff’s vendee for the omission to register 
it. Jb. 165 

8. An assignment of a certificate not under seal, does not pass the legal title, 
and is not proper evidence in an ejectment suit by a sheriff’s vendee: The 
improper admission of merely cumulative evidence, is sufficient to reverse 
a judgment. Jb. 165 

9. A purchaser ofa slave at a constable’s sale, who has notice of an unregis- 
tered mortgage on the slave, may nevertheless protect himself, ifthe plain- 
tiff in execution had no notice of the mortgage, until after his lien attach- 
ed by the levy of his execution. Jordan v. Mead, 947 

10. A mistake made by the clerk, in the date of the probate of a deed, cannot 
prejudice the party, or prevent him from proving the true date of the pro- 
bate. Ib. 247 

11. A deed of trust not delivered for registration, or recorded, until thirty- 
one days after its execution, is void as against judgment creditors, not hav- 
ing actual notice of the deed. Wallis v. Rhea & Ross, 646 

12. Possession of land under a purchase, is notice to a creditor, and will pre- 
vent the lien of his judgment against the vendor from attaching upon it, 
though the deed may never have been recorded. Burt v. Cassety, 734 

13. A deed drawn by an attorney, for land, by the direction of the vendor, is 
sufficiently delivered to the vendee, though not present, if left with the 
attorney for the purpose of registration, or, after its execution, taken by 
the vendor, for the purpose of being handed to the clerk to be registered. 


Ib. 734 
DEEDS OF TRUST. 


1. A deed conveying property in trust absolutely for the benefit of specified 
creditors, if bona fide is valid as a conveyance, in consequence of the pre- 
sumed assent of the creditors, and is not a mere power, subject to be de- 
feated by the levy of an execution at the instance of one of the creditors 
named in it. Kinnard v. Thompson, 127 

2. A deed of trust not delivered for registration, or recorded, until thirty-one 
days after its execution, is void as against judgment creditors, not having 
actual notice of the deed. Wallis v. Rhea & Ross, 646 

109 
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3. A deed of trust, or mortgage, executed as an indemnity to the sureties of 
an executor, will be upheld at law, whilst the liability continues. Quere— 
would not a court of equity, upon a proper indemnity being executed, di- 
rect a sale of the trust property, at the instance of a creditor of the grantor. 
Hawkins v. May, 673 

4, The possessory interest of a grantor in a deed of trust, which may be sold 
under execution, is a certain, ascertained possession, for a definite period. 
Ib. 673 

5. A deed of trust conveying land by the members of a mercantile company, 
for the payment of the debts of the partnership, and requiring the trustee 
to sell at the instance of any creditor of the firm, is founded on sufficient 
consideration ; the company having gone into existence, contracted debts, 
and there being unsatisfied creditors of the firm. Griffin v. Doe ex dem. 
Stoddard and Murphy, 78: 
See Bankrupt, 3. 


See Chancery, 23. 
DELIVERY. 


1. When goods are delivered to a warehouseman, or carrier, indicated by 
the buyer, a delivery to the warehouseman, or carrier, is a delivery to the 
buyer, and it is at his risk when delivered, without notice, unless by the 
contract of the parties, he is to be notified of the fact of delivery. Brad- 
ford v. Marbury, 520 

2. A delivery to a warehouseman will be complete, although the seller should 
take the receipt in his own name, unless his intention in taking the re- 
ceipt in his own name, was to preserve the right of property in himself — 
Ib. 520 

3. When property is delivered to a warehouseman, indicated by the buyer, 
the right of property will vest in him, though the warehouseman may have 
a lien on the goods for his charges. Whether such a lien would in any 
case prevent the general property from vesting in the buyer, if the requi- 
sites of the sale were complete, quere. Ib, 520 





DEMURRER. 


1. A plea is bad on demurrer, which assumes to answer the entire declara- 
tion, and to furnish a bar tothe action, and alledges matter which is an an- 
swer to only apart of thedemand. Mills & Co. v. Stewart, 90 

2, A declaration averring that the defendant undertook to collect a certain 
debt, without showing for what sum, is bad on demurrer. Posey v. Hair, 567 

3. A demurrer to the declaration does not reach the objection that the cause 
of action is one for which attachment will not lie. The proper mode of 
presenting that question is by a rule on the plaintiff, to show cause why 
his attachment should not be dissolved. Beckwith, et al. v. Baldwin, 720 
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DEPOSITION. 

1. The rule that a witness cannot be contradicted by proof of previous coun- 
ter declarations, cither written or verbal, applies to testimony taken by de- 
position, and if such supposed contradictory declarations, exist at the time 
the deposition is taken, the witness must have the opportunity afforded 
him of explaining it if in his power. Howell v. Reynolds, 128 

2. Depositions taken between the same parties, may be given in evidence in 
another suit, where the same point is in issue. Heirs of Holman, et al. v. 
Bank of Norfolk, 370 

3. When the object is not to establish the facts stated by a witness, but to 
impeach his credit, a deposition made by him in another suit, and between 
other parties, is evidence to contradict him. The rule of law established 
in the Queen’s case, does not apply. Jb. _ 370 

4, Where a deposition of a witness comes through the mail sealed, directed 
to the clerk of the proper court, with the usual post-marks, it may be pub- 
lished, although the name of the commissioner is not written across the 





seal. Park v. Bancroft, 468 
DETINUE. 


1. A demand is not necessary when the action is detinue, although the de- 
fendant, previous to the action, held possession under one having the life 
interests Dunn, et al. v. Davis, 135 

2. A judgment cannot be rendered against an administrator in detinue, 
where the suit has been revived against him, unless the thing sued for 
was in the hands of his intestate at the time of the suit brought, or has 


since come to the possession of the personal representative, and held by 


him as assets of the estate. Easly, adm’r, &c. v. Boyd, 684 
3. The defendant in the action of detinue, may show title in a third person. 

McCurry v. Hooper, 823 
DOWER. 


1. It is error to decree a sum certain to a widow in lieu of dower, to be raised 
by a sale of the entire estate out of which the dower interest arises. The 
decree should be for the payment annually of the sum ascertained to be 
the annual value of the dower interest. Johnson v. Elliott, 112 

. When the grantee of the husband, after his death, receives the rents, al- 


rw) 


though the widow, upon a bill filed by her to ascertain and settle her 
claim for dower, is entitled to a decree for her proportion of the rents so 
received, the decree for what is due should be a general money decree, 
and it is not a lien upon the estate conveyed by the husband so as to over- 
ride other charges, or liens created by the grantee. Ib. 112 


EJECTMENT AND TRESPASS TO TRY TITLE. 


i. “The south half of section 11, township 15, range 9, with the exception 
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of eighty acres at the west end; and a lot donated for a school house, of 
land in the Coosa land district,” is a sufficient description of the premises 
sued for, in an action of trespass to try title. Heifner v. Porler & Sim- 
mons, 470 


ENDORSER AND ENDORSEE. 


1. An assignee of a note cannot recover of the assignor usurious interest, 
which in a suit by the assignee against the makers of the note, had been 
deducted from it, the assignee being a party to the contract, by which the 
usury was reserved. Lloyd v. Pace, 637 

2. An assignor is not responsible to the assignee, for any improper allow- 
ance made to the makers of the note, upon their plea, in a suit against 
them by the assignee. Ib. 637 

3. A notice of the dishonor of a note, given to the executor of an endorser, 
before he has qualified as such, is not such a presentment, as will take the 
case out of the statute of non-claim. Branch Bank at Mobile v. Hallett & 
Walker, 671 

See Bills of Exchange and Promissory Notes, 11. 


ERROR. 


1. Where transcripts of records are referred to by a bill of exceptions, but 
are not certified with the record as a part of it, although attached to the 
transcript, this court will not consider them, as there is nothing to show 
they were the same, used at the trial. Quigley v. Campbell & Cleveland, 58 

2. Where transcripts are so attached, and the counsel for the plaintiff in er- 
ror states he is surprised by an objection to the record at the argument in 
this court, and asserts they were the same used at the trial, this will war- 
rant a certiorari, although moved for after argument of the cause. Jb. 58 

3. The objection that the publication by the master, did not sufficiently state 
the facts and objects of the bill, cannot be raised for the first time in this 


court. Cowart v. Harrod & Flournoy, 265 
4. The refusal to quash an attachment, is not revisable on error. Ellison, et 
al. v. Mounts, 472 


5. S. having obtained several judgments against W. M. and J. M., transfer- 
red them to J. M., authorizing him to “use said notes and judgments, at 
his own charge and risk, and it is agreed that I am to pay no costs that 
has, or may accrue.” Held, first, that this was not a contract to pay the 
debt, or answer for the default of another, within the statute of frauds. 
Second, that J. M. was bound to see that no use was made of the judg- 
ments prejudicial to S., and as he could not himself prosecute a writ of 
error to reverse the judgments, neither could he defend himself upon the 
ground, that he did not consent to the prosecution of such a writ by his 
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co-defendant, as the agreement was in legal effect a covenant against 
such an act. Merrill v. Smith, 569 
i. A cerliorari to review the judgment of a justice of the peace cannot be re- 
gularly sued out after the expiration of three years from the rendition of 
the judgment ; and if sued out after that time, is properly dismissed. Ma- 
son & Chambers v. Moore §& Tulane, 578 
7. A judgment of the orphans’ court, dismissing a petition for the removal of 
an administrator, and the appointment of the petitioner in his stead, can- 
not be reviewed by an appellate court, unless the evidence offered to the 
court, or the right of the petitioner to the administratién, be shown upon 
the record. Flora v. Mennice, 836 


ERROR CORAM VOBIS. 


1. The judgment upon a writ of error coram vobis, is, that the judgment 
complained of be affirmed, or re-called, according as it may be for the 
plaintiff or defendant ; and if for the former, then the suit is placed in the 
same situation as it was when the judgment was rendered. An order to 
this effect cannot make that interlocutory which would be otherwise final. 
Holford v. Alexander, 280 

2. Upon a writ of error coram vobis, error cannot be assigned, which contra- 
dicts the record. It cannot be assigned, that a corporation against which 
a judgment had been rendered, had ceased to exist previous to the rendi- 
tion of the judgment, that fact having been put in issue, and determined 
in the judgment sought to be reversed. Ib. 280 

3. Upon such a writ, the authority of the attorney who represented the sup- 
posed corporation, cannot be questioned. Jb. 280 

4, A writ of error coram vobis, can only be prosecuted by one who is a party 
or privy to the record, or injured by the judgment. 1b. 280 


ESTATES OF DECEASED PERSONS. 


1. An agreement between the distributees of’ an estate, to divide the proper- 
ty and hold it subject to the debts of the deceased, gives to each of the 
distributees a lien upon the share of the other, for the payment of the debts 
contemplated ; but will not subject the property so divided, in the hands 
of one of the distributees, to sale under a judgment obtained upon a note 
executed jointly by all the distributees, to a creditor of the estate for a 
debt due by the deceased. Whether the creditors of the deceased might 
not have availed themselves of this agreement in equity, or whether the 
distributees might not have been sued as executors de son tort— quere. 
Jones’ Adm’r v. Swift, 144 

2. An execution cannot be issued against the estate of a deceased debtor, 
unless one has previously issued on the same judgment in his lifetime, and 
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ESTATES OF DECEASED PERSONS—conrtinuep. 
the fact that there is a plurality of defendants in the judgment, will not 
change the rule in respect to one who is dead. Ib. 145 


See Orphans’ Court, 11, 12, 13, 14, 15. 


WSTATE TAIL AND REMAINDER, 

1. A bequest of slaves “to my daughter Mina, during her natural life, and 
at her death to her heirs, or children,” is not an estate tail, and vests a life 
estate only in the daughter—her children taking vested remainders. Dunn 
et al. v. Davis, 135 

2. A reservation in a deed of gift, of a remainder in a slave to a third per- 
son, after the termination ofa life estate, is within the statute of frauds 
and void as against the creditors of the tenant of the life estate, after the 
lapse of three years, unless the deed is recorded as the statute directs.— 
Felder v. Harper, G12 


EVIDENCE. 

1. The hand-writing of a justice of the peace to an execution issued by him, 
may be proved by a third person, without calling the justice himself.— 
McCaskle v. «Imarine, 17 

2. When the question involved is fraud, the vendee may show that he was ad- 
vised by a third person to come to this State for the purpose of securing a 
debt fromthe vendor, and that he came for that purpose. His purpose in 
coming is a part of the res gestae. Goodgame v. Cole § Co. 77 

3. Admissions by the vendor, that he was indebted to the vendee, if made at 
a time previous to contracting the debt ;with the attaching creditor, are 
admissible, it being shown the consideration of the sale was notes due 
from the vendor tothe vendee. 1b. 77 

4. Admissions made by the vendor at the time of the sale, that he was In- 
debted to the vendee, are admissible as part of the transaction; but as 
proof of consideration, such admissions are entitled to no weight, if the 
creditor’s debt was existing at the time of the sale. Ifthe evidence cre- 
ates a suspicion of the fairness of the transaction, it is incumbent on the 
vendee to prove the payment of an adequate consideration. Ib. 77 

5. Declarations made by a vendor remaining in possession of slaves, after 
the period when, by the ordinary course of trade, they should have passed 
to the possession of the vendee, are admissible as evidence on the ground, 
that from this circumstance a fraudulent combination between them might 
be inferred. 1b. 77 

6. An assignment of a certificate not under seal, does not pass the legal ti- 
tle, and is not proper evidence in an cjectment suit by a sherifl’s vendee_ 
The improper admission of merely cumulative evidence, is sufficient to re- 
verse a judgment. Fulkner v. Jones and Leith, 165 
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7. Where a condition is annexed to a bill of sale, it is not competent to show 
by parol evidence, that another and different condition was agreed to by 
the parties. dams v. Garrett, et al. 229 

8, The declarations of the payee of a note, through whom the plaintiff de- 
rives title as indorsee, are not evidence to charge the maker, although his 
admissions made on a previous day in discharge of the maker, had been 
given in evidence by the latter—the later admissions not being made in 
the same conversation as those first spoken of. Perry v. Graves, 246 

9. Where a witness states, that according to his best recollection, written 
evidence of an award exists, it is sufficient, in the absence of opposing 
proof, to exclude parol testimony of the award. Scarborough v. Rey- 
nolds, 252 

10. A witness cannot be allowed to state that he saw a credit of $400 en- 
tered upon a note without producing the note, unless, perhaps, the note 
has been fully paid off, so as to warrant the inference that it has been de- 
stroyed, or unless he could swear to the payment from his own knowledge. 
Ib. 252 

11. Anagreement by counsel in one suit, of the existence of a fact, is not 
proof of the fact, in another suit, with which the former has no connection. 
Heirs of Holman, et al. v. Bank of Norfolk, 370 

12. When the object is not to establish the facts stated by a witness, but to 
impeach his credit, a depostion made by him in another suit, and between 
other parties, is evidence to contradict him. The rule of law established 
in the Queen’s case, does not apply. Ib, 370 

13. Upon a bill filed by B, or those claiming under him, against the heirs of 
H., for a specific performance of this contract, B having taken possession 
under it, the instrument is prima facie evidence under the statute, that it 
was made upon sufficient consideration. Ib. 370 

14. Proof by old residents of Mobile, who had resided there before, and since 
the execution of the deed, that they never knew or heard of such persons 
as the witnesses to the deed in this State, is prima facie sufficient, to prove 
non-residence, and let in the secondary evidence. Jb. 370 

15. The fact, that J. M., before entering into the contract, was advised by a 
lawyer, that it would not subject him to the costs of the judgments, was 
notadmissible. Merrill v. Smith, 569 

16. Upon a trial of right of property, levied on by attachment, the claimant 
may prove, that the defendant in attachment, at the time he purchased the 
slaves levied on, declared that he paid for them with the land of the cestui 
que trust, (in whose behalf they were claimed,) and purchased the slaves 
for their use, the res gestae, being the sale and purchase, and not the pos- 
session of the slaves; such testimony would be no proof of consideration, 
if the attaching credilor’s debt then existed. Berry, use, §c.v. Hardman, 604 
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17. Whether a witness whose opinions are offered in evidence as an expert 
in any art or science, is competent to testify, is to be determined by the 
court, either by examining the witness himself, or from the testimony of 
others. Tullis v. Kidd, 648 

18. One who is not engaged in the practice of physic, may nevertheless be 
competent to testify, if he shows that he had studied the science of medi- 
cine, and felt competent to express a medical opinion upon a particular 
disease. The fact that he was not a practising physician would go to his 
credit. Ib. G18 

19. After a witness has been admitted to testify as an expert, evidance cannot 
be given to the jury of the opinions of other experts in the same science, 
that the witness was qualified to draw correct conclusions, in the science 
on which he had been examined; though such testimony would have 
been properly offered to the court, to show the competency of the witness. 
Ib. 648 

20. A written contract, by which one bound himself to “re-sell” certain 
slaves, which he had purchased, and for which he had received a bill of 
sale, cannot be contradicted by parol evidence, unless the contract was ob- 
tained by fraud, or entered into by mistake, or suprise. McKinstry v. 
Conly, 678 

21. An allegation in a bill, that by the term “re-sell,” the parties meant re- 
convey, is not sufficient to authorize the introduction of parol proof, contra- 
dicting the written instrument. Ib. 678 

22. A letter written by one professing to be a commissioner in the general 
land office, is not, without further proof, admissible as an instrument of 
evidence. Brown v. Chambers, et al. G98 

12. Parol evidence is admissible to show, that a particular bill of exchange 
was intended to be secured by a deed of trust, though generally, or impro- 
perly described in the deed. Posey and Coffee, Ex’rs, v The Decatur 
Bank, 802 

24. An inquisition, had by order of the orphans’ court, to ascertain whether an 
individual is not non compos mentis, of the pendency of which he has no 
notice, is not evidence for any purpose, to affect the right of the individ- 
ual so found to be insane, orany one claiming through him. McCurry v. 
Hooper, 923 

25. Insanity, is shown by the proof of acts, declarations, and conduct, incon- 
sistent with the character, and previous habits of the party. The mere 
opinions of witnesses, of the sanity, or insanity, of a person, are not com- 
petent testimony, unless they are medical men, acquainted with the facts. 
Ib. 823 

26. H. sold P. two slaves, and received in payment a sum of money in cash, 
and the bond of P. for $400, and promised P. that this bond should not be 
applied in any other way, than tothe extinguishment of a mortgage, 
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which one B. held on the slaves. Held, that this testimony did not con- 
tradict the bond, the written evidence of the contract—Nor was it irrele- 
valent, as the question between the plaintiff, and defendant, was whether 
the latter assented to the delivery of the bond, by H.to the former. Hun- 
tington v. Adams, 834 
See Criminal Cases and Proceedings in, 13, 14, 15, 16. 
See Executors and Administrators, 4, 5, 6. 

See Pleading, 7. 


EXCEPTIONS, BILL OF. 


1. Where transcripts of records are referred to by a bill of exceptions, but 
are not certified with the record as a part of it, although attached to the 
transcript, this court will not consider them, as there is nothing to show 
they were the same, used at the trial. Quigley v. Campbell & Cleveland, 58 

2. When the bill of exceptions in a criminal case does not state evidence 
before the jury, to warrant the particular instructions asked and refused, 
the legal presumption of the omission is, that there was no such evidence. 
Pierson v. The State. 149 


EXECUTORS AND ADMINISTRATORS AND THEIR SURETIES. 


1, Undera special contract to sell slaves to one upon the payment of a suni 
certain at a specified day, the title vests in the party to whom they are to 
be sold, by the tender of the money, and when the tender is made by an 
administrator and refused, yet the administrator, by the act of tender and 
refusal becomes the bailee of the money, and as such may be sued by the 
executor of the other party, where he has successfully sustained an action 
of detinue, on the ground that the title vested in the estate by the act of 
tender. McLeod v. Powe and Smith, 9 

. When a husband permits the wife to place the proceeds of the hire of a 
slave, out at loan for her own use, which after his death, was paid to her 
by the borrower, the representative of the husband cannot recover it from 
her. But the husband could not make such a gift to the prejudice of cre- 
ditors, either during his life, or to take effect after his death. Puryear v. 
Puryear, 13 

. When the avails of an action prosecuted by an administrator, would, if 
successful, be assets of the estate he represents—if unsuccessful, the es- 


ti) 


os) 


tate must be charged with the costs; and if a judgment for costs is ren- 
dered against him by the court below de bonis propriis, it will be here ren- 
dered de bonis intestatis. Hutchinson, adm’r, v. Gamble, 36 
4. Where a judgment is rendered against the plaintiff for a specific sum ina 
suit commenced by him as administrator, without directing the recovery 
be bonis testatoris, its legal effect, until demanded, is de bonis propriis, and 


110 
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as such it cannot be given in evidence under a declaration describing it as 
de bonis tesiatoris. Quigiey v. Campbell & Cleveland, 58 
5. The judgment obtained against the plaintiff in a suit by him as admins 
trator under our statute of set-off, even when properly entered de bonis 
testatoris, is no evidence of assets in a suit upon it for a devastavit. Ib. 58 
6. In such a suit onsuch a judgment, the record of the settlement by the ad- 
ministrator, although of a part of the administration, is admissible evi- 
dence, as it, with the vouchers, may show the amount of the debts against 
the estate, the periods when paid, and the extent to which the party is lia- 
ble for the alledged devastavit. Ib. . 58 
7. An administrator cannot sue upon a note, an asset of the estate, which he 
has taken payable to himself as administrator, after his removal from office, 
although no successor has been appointed. Dunham v. Grant. 105 
8. No title passes to the purchaser, by a private sale of the property of an es- 
tate by the administrator, although the administrator is estopped by his 
own act from recovering it, by an action in his own name. Nor can the 
administrator coerce payment of the purchase money, as no right can be 
derived from an unlawful act ; and the contract being void in its inception, 
the defence may be made, without placing the other party in statu quo, by 
a return of the property. Fambro v. Gantt, 298 
9. A penal bond, made by the widow, jointly with the administrator, to make 
the purchaser a good title to the land, estops her from asserting title 
against him, under the title derived from the patent from the government. 
Johnson and wife, et al. v. Collins, 322 


10. A payment by an administrator of an insolvent estate, to a creditor, he 
binding himself “to hold the administrator harmless, in case said estate 
on settlement, does not pay enough to cover the above amount,” is not an 
absolute payment, or an admission that the claim is just, but if the claim 
is rejected for want of presentation in time to the administrator, he may 
recover back the money so paid. Gorman v. Nairne, 338 

1]. A sole legatee has no right to the possession of the personal estate, until 
the personal representative has assented to it, and if in possession, it may 
be recovered by the personal representative when appointed. Upchurch 
v. Norsworthy, 532 

12. An administrator has no right to the proceeds of the crops made upon 
the land of his intestate, with the slaves of the estate, previous to the 
grant of administration. Whether he could not recover the value of the 
use of the slaves, and other personal property, quere. Ib. 532 

13. An administrator prima facie is chargeable with interest under the sta- 
tute upon all receipts until disbursement, and must discharge himself by 
oath. King, adm’r, v. Cabiness’ creditors, 598 

14. A judgment cannot be rendered against an administrator in detinue 
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where the suit has been revived against him, unless the thing sued for 
was in the hands of his intestate at the time of the suit brought, or has 
since come to the possession of the personal representative, and held by 
himas assets of the estate. Easly, adm’r, §c. v. Boyd, 684 

15, The absence of an administrator from the State, will not prevent the bar 
of the statute of non-claim, after it has commenced running. Whether 
the removal of the administrator from the State, would not justify the re- 
vocation of his authority, guere. Branch Bank at Decatur v. Donelson, 
adm’x, 741 

16. A promise by an administrator, after the expiration of eighteen months 
after the grant of letters of administration, to pay a debt which had not 
been presented to him, will not take it out of the statute of non-claim.— 
Branch Bank at Decatur v. Hawkins, adm’r, 7595 

17. Money paid by mistake, by the administrator of an estate, to another ad- 
ministrator, may be recovered back, if demanded before paid out in the 
distribution of the assets of the estate. Wilson v. Sergeant, 778 

18. An administrator ad colligendum, is the mere agent, or officer of the court, 
and may be removed at any time, and an administrator in chief appointed. 
Flora v. Mennice, 836 

EXECUTION, WRIT OF. 

1. The possession of and under a claim of right, is prima facie such an in- 
terest as is subject to levy and sale, although the possession may not have 
continued such a length of time as to bar the right of entry. McCaskle v. 
marine, 17 

2. When a lien has attached on personal property, by the delivery of a fiert 
facias to the sheriff, which, during the continuance of the lien, is removed 
by the defendant in execution to another State, and sold, it may be levied 
on and sold, by an alias execution, if brought back again to this State.— 
McMahan v. Green, 7) 

3. Quere, would not the foreign purchaser acquire a good title by a purchase 
at a judicial sale, or would nut the remedy be lost, if the property had re- 
mained long enough in the foreign country, for the statute of limitations 
to bar an action for its recovery. Jb. 71 

4, A garnishee against whom a regular judgment has been rendered, may 
discharge it by payment, without waiting until he is coerced by execution, 
Mills & Co. v. Stewart, 90 

5. An execution cannot be issued against the estate of a deceased debtor, 
unless one has previously issued on the same judgment in his lifetime, and 
the fact that there is a plurality of defendants in the judgment, will not 
change the rule in respect toone who is dead. Jones Adm’r v. Swift, 145 

6. Executions issued by justices of the peace, from one county to another, 
may be certified, either by the clerk of the county to which it is sent, or 
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by any justice of that county, who is satisfied of the genuineness of the 
signature of the justice issuing it. Jordan v. Mead, 247 
7. It is not indispensable to the regularity of an execution, issued on a forth- 
coming bond, that it should affirm on its face, that the bond was forfeited. 


Sheppard v. Melloy, et al. 561 
8. A discrepancy between the first and second executions, as to the amount 
of costs, furnishes no ground for quashing the latter, Jb. 56] 


9. A difference in the amount of damages, which a first and second execu- 
tion, affirm the plaintiff recovered, is such a clerical misprision, as may be 
amended in the primary court; and when the record, which shows the va- 
riance, and upon which the motion to quash is founded, furnishes the only 
proper data for the correction of the error, it isthe duty of the court, mero 
motu, to direct the amendment, and overrule the motion to quash. Jb. 561 

10. An execution may include defendants to the judgment, who did not unite 
in a forthcoming bond, as well as the fobligors in the bond, if forfeited. 
If the execution does not on its face, or by the indorsement of the clerk, 
show who were the obligors in the bond, it may be amended by the judg- 
ment and forthcoming bond. Jb. 561 

11.3The possessory interest of a grantor ina deed of trust, which may be sold 
under execution, is a certain, ascertained possession, for a definite period. 
Hawkins v. May, 673 

12. The interest of one in possession of personal property, may be sold un- 
der execution at law, though the legal title is outstanding in a trustee.— 
Clarke & Co. v. Windham, 798 

13. An execution issuing from the orphans’ court, for the collection of money | 
should be made returnable to the regular semi-annual term of the county 
court proper, if there are fifteen days between the commencement of the 
term, and the teste of the writ ; if not, then to the next succeeding term of 
the county court. Graham and Abercrombie v. Chandler, 829 

14. Such an execution, when issued, has the same attributes as an execution 
issued on a judgment at common law, must be executed in the same mode, 
and may be enforced in the same manner; consequently, a motion may be 
made against the sheriff for failing to make the money. Jb, 829 

See Marriage Settlements, 5. 


EXECUTION, PROPERTY EXEMPT FROM. 


1. If an officer having a fiert facias, attempts to levy it on articles exempt 
by law from levy, and sale by execution, after being warned of the fact, 
the owner may employ as much force, as is necessary to prevent the levy, 
but if he employs more force than is necessary, he becomes a trespasser. 
The State v. Johnson, R40 
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EXECUTORY DEVISE. 
1. A bequest to the wife of real and personal property, “during her natural 


life, and at her decease to be left to my son, A. S. P.” vests immediately in 
the son, as an executory devise. Farley v. Gilmer, et al. 141 


EXPERTS. 
See Wituess, 7, 8, 9. 
FORCIBLE ENTRY AND DETAINER, 


See Witness, 1. 


FORTHCOMING BOND. 


1. Irregularities in a delivery bond given by the claimant of property levied 
on, cannot be examined in the first instance in this court. Ifthe bond is 
so defective as not to warrant the plaintiff in suing out execution, the pro- 
per course is to apply to the circuit court, or to a circuit judge to super- 
sede it. Del Barco v. Branch Bank at Mobile, 238 

2. It is not indispensable to the regularity of an execution, itsued on a forth- 
coming bond, that it should affirm on its face, thatthe bond was forfeited. 
Sheppard v. Melloy, et al. 561 

3. An execution may include defendants to the judgment, who did not unite 
in a forthcoming bond, as well as the obligors in the bond, if forfeited. If 
the execution does not on its face, or by the indorsement of the clerk, show 
who were the obligors in the bond, it may be amended by the judgment 
and forthcoming bond. Jb. 561 

4. One of several defendants may replevy property levied on, although his 
co-defendants do not unite with him in the bond. Whether, after a for- 
feiture, the other defendants could replevy, when their property was levied 
on, upon an execution on the forfeited bond, quere. Ib. 561 


FRAUD. 


1,. The possession of a fraudulent vendee cannot be deemed adverse, as a- 
gainst creditors and purchasers from the vendor, where the subsequent 
purchase was made under judicial process; and the possession of the ten- 
ants of the fraudulent vendee, must be considered as his possession.— 
McCaskle v. Amarine, 18 

2. The mere fact that the entire consideration recited in a deed has not been 
paid, or that it is not a full equivalent for the property conveyed, does not 
per se make the deed void, though it may cast suspicion over the transac- 


tion, and authorize a verdict against it. Jb. 18 
3. A court of chancery has jurisdiction to set aside a deed, conveying either 
land or slaves fraudulently obtained. Rumph v. Abercrombie, 64 


4. A contract for the sale of slaves at an inadequate price, obtained by an 
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abuse of confidence, reposed in the vendor, by the vendee, will be set 
aside in equity, especially in a case, where the vendor was in a weak con- 
dition of body, and in a gloomy, unsettled state of mind, so as to be pecu- 
liarly liable to imposition. Jb. G4 
5. When the question involved is fraud, the vendee may show that he was ad- 
vised by a third person to come to this State for the purpose of securing a 
debt from the vendor, and that he came for that purpose. His purpose in 
coming is a part of the res gestae. Goodgame v. Cole § Co. 77 
6. Declarations made by a vendor remaining in possession of slaves, after 
the period when, by the ordinary course of trade, they should have passed 
to the possession of the vendee, are admissible as evidence on the ground, 
that from this circumstance a fraudulent combination between them might 
be inferred. Jb. 77 
7. Anassignment by an insolvent, conveying all his property to trustees, and 
giving preference to certain creditors, and directing first, the payment of 
certain preferred creditors, “the surplus, if any, to be appropriated to the 
other creditors rateably, who shall within four months execute a release of 
their claims, and if there be any surplus, after fulfilling all the trusts afore- 
said, the same shall be paid over to the said R. L. W.” issuch a stipulation 
for the benefit of the debtor, as renders the deed fraudulent and void.— 
Grimshaw & Brown v. Walker, 101 
8. Where there has been a public sale of personal property, the purchaser 
may leave it with the former owner, upon a contract, or from motives of 
benevolence, and if the act is bona fide, it will not be liable to the debts 
of the former owner. Simerson v. The Branch Bank at Decatur, 205 
9. An intention to defraud the public generally, by contracting debts, and 
circulating paper as money, upor the faith of real estate conveyed for the 
payment of such debts, and the redemption of such notes, will not render 
the deed, by which such real estate is conveyed, void, under the statute of 
frauds, unless there was an intention on the part of the grantor, to de- 
fraud, hinder, or delay, his own creditors. Grifin v. Doe ex dem. Stoddard 
and Murphy, 783 
See Mortgagor and Mortgagee, 1. 


See Sales, 5. 


FRAUDS, STATUTE OF. 


1. When property is conveyed absolutely, to a married woman, by a stran- 
ger, the statute of frauds has no application, in a contest between the 
wife and the creditors of the husband; it is therefore unimportant, whe- 
ther the instrument is, or is not recorded.  .Vewman v. James & New- 

29 


man, 
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2. A covenant, by which H bound hunself to give B a quit-claim deed to one 
half a tract of land, (which is described,) “to be executed within two 
years from the date,” is not a contract for the sale of land, within the 
meaning of the statute of frauds, but is an unconditional promise to con- 
vey, by a tine stipulated, and is prima facie evidence, that the considera- 
tion had been paid, or performed. Heirs of Holman, et al. v. Bank of Nor- 
folk, 370 

3. Although a slave has been lent, and continued in possession of the bor- 
rower for more than three years, without the registration required by the 
statute of frauds, if the owner resumes the possession, before any creditor 
of the borrower has acquired a lie upon it, it cannot be afterwards made 
subject to the debts of the borrower. Maul! v. Hays, 499 

4, S. having obtained several judgments against W. M. and J..M., transfer- 
red them to J. M., authorizing him to “use said notes and judgments, at 
his own charge and risk, and it is agreed that I am to pay no costs that 
has, or mayaccrue.” Held, first, that this was not a contract to pay the 
debt, or answer for the default of another, within the statute of frauds. 
Second, that J. M. was bound to see that no use was made of the judg- 
ments prejudicial to S., and as he could not himself prosecute a writ of 
error to reverse the judgments, neither could he defend himself upon the 
ground, that he did not consent to the prosecution of such a writ by his 
co-defendant, as the agreement was in legal effect a covenant against 
such an act. Merrill v. Smith, 569 


oo 


An intention to defraud the public generally, by contracting debts, and 
circulating paper as money, upon the faith of real estate conveyed for the 
payment of such debts, and the redemption of such notes, will not render 
the deed by which such real estate is conveyed, void, under the statute of 
frauds, unless there wasan intention on the part of the grantor, to defraud, 
hinder, or delay his owncreditors. Griffin v. Doe er dem. Stoddard and 


Murphy, 783 


GAMING. 


1. The office of a physician, where he exhibited his medicines, received pro 
fessional calls at all times, and being unmarried, ate, end slept, is not a 
public place, within the statute against gaming, the playing being at night, 
with closed doors, and a few friends present by invitation. Clarke v. The 
State, 492 


GARNISHMENT AND GARNISHEE. 


1. In an issue between the transferee of a debt admitted as due to the debt 
or andthe attaching creditor, the court may require the transferee to aver 


the validity of the transfer, and it is not error to refuse to compel the cre 
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ditor to aver that the debt is subject to his process. Scott, Slough & Co. 
v. Stallsworth, 25 


Under the trial of such an issue, the debtor, under the act of 1845, is not 


a competent witness. Jb, 25 
The answer of the garnishee, and the papers in the cause, cannot be look- 
ed to as evidence on the trial of this issue. Jb. 25 


A plea, alledging that the defendant had been garnisheed in a court of 
the State of Louisiana, and a judgment rendered against him on his an- 
swer, condemning the debt in favor of a creditor of the plaintiff, setting 
out the proceedings fully, and alledging that they were conducted accord- 
ing to the law of Louisiana, and that he had paid, and satisfied the judg- 
ment so rendered, is good. It is not necessary in such a plea to alledge, 
in totidem verbis, that the defendant had no notice of the transfer of the 
note, when he answered the garnishment. Mills & Co. v. Stewart, 90 


. A negotiable note, not indorsed before its maturity, may be the subject of 


an attachment, or garnishment, at the suit of the creditors of the payee, 
so long as he remains its proprietor, or until the maker has notice of the 
transfer, if indorsed when past due. 1b. 90 
A garnishee against whom a regular judgment has been rendered, may 
discharge it by payment, without waiting until he is coerced by execution. 
Ib. 90 
Equity has jurisdiction to set aside the fraudulent transfer of a debt re- 
duced to judginent, although the party may also be entitled to a legal re- 
medy by a garnishee process, against the fraudulent transferee. Sheppard, 
et al. v. Iverson, 97 
When a garnishee answers, and upon special interrogatories referring to 
the answer, answers again more fully, and is discharged upon the last an- 
swer, both answers are to be considered as part of the record. Wicks v-- 
The Branch Bank at Mobile, 594 
When a garnishee answers, admitting an indebtedness to the defendant, 
but also stating, that he has been informed, the defendant as a bankrupt 
has given in the debt in his schedule, and that it has been sold, and pur- 
chased under the decree in bankruptcy, by C. A. M., no judgment can be 
rendered against the garnishee, on the answer, but an issue should be ten- 
dered by the plaintiff. Quere, When the garnishee answers, that he holds 
funds of the defendant, to which the latter is entitled, for services rendered 
the State, ina public capacity,can any judgment be rendered? Jb. 594 


10. The answer of a garnishee must be contested at the term at which it is 


made ; and if an issue be subsequently tendered, he may object to joining 
in it, unless he has expressly, or by implication, waived his right to a dis- 
charge. McDaniel v. Reed, 615 
See Vendor and Vendee, LI. 
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GIFT. 


1, When a gift of slaves is made by deed, the delivery of the deed is suffi- 
cient, without a delivery of the property. Newman v. James & New- 
man, 29 

2. A reservation in a deed of gift, of a remainder in a slave to a third per- 
son, after the termination of a life estate, is within the statute of frauds, 
and void as against the creditors of the tenant of the life estate, after the 
lapse of three years, unless the deed is recorded as the statute directs. 


Felder v. Harper, 612 
3. A consideration of $10, expressed in a deed of gift of two slaves, is on its 
face merely nominal. Jb. 612 


GUARDIAN AND WARD. 


1. A guardian who fails to make annual settlewents of his accounts, is lia- 
ble for interest on the funds in hand; but is not liable to be charged com- 
pound interest, unless he is guilty of such gross neglect, as is evidence o¢ 
fraud. ‘The mere omission to make annual settlements, is not evidence of 
fraud, so as to authorize the charge of compound interest. Bryant v. 
Craig, 354 

2. A guardian may apply tothe orphans’ court for authority to invest the 
funds of his ward, and if lost without his fault after such investment, he 
will not be personally responsible. 1b. 355 

3. In settling the accounts of a guardian, the court should charge the guar- 
dian with interest on all money of the ward in his hands, from the time of 
its receipt, and allow him interest on all disbursements from the time they 
were made, the interest due from the guardian to extinguish pro tanto, or 
in full as the case may be, the expenditure of the ward. 1b. 359 


HUSBAND AND WIFE. 


1. When a husband permits the wife to place the proceeds of the hire of a 
slave, out at loan for her own use, which after his death, was paid to her 
by the borrower, the representative of the husband cannot recover it from 
her. But the husband could not make such a gift to the prejudice of cre- 
ditors, either during his life, or to take effect after his death. Puryear v. 
Puryear, 13 

2. A conveyance of slaves by deed, to a married woman, “to her and her 
heirs, to have and to hold the same, to and for her use, benefit, and right, 
and of the heirs aforesaid, without let, hindrance or molestation, whatever,” 
is a convey ance of the property to her sole and separate use. Vewman 
v. James & Newman, 99 


%. When property is conveyed absolutely, to a married woman, by a stran- 


~~ 


ger, the statute of frauds has no application, in a contest between the wife 


111 
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and the creditors of the husband; it is therefore unimportant, whether the 
instrument is, or is not recorded. Ib. 29 
4, When the grantee of the husband, after his death, receives the rents, al- 
though the widow, upon a bill filed by her to ascertain and settle her 
claim for dower, is entitled to a decree for her proportion of the rents so 
received, the decree for what is due should be a general money decree, 
and it is not a lien upon the estate conveyed by the husband so as to over- 
ride other charges, or liens created by the grantee. Johnson v. Elliott, 112 
5. Upon a suit by husband and wife, on a note given to them jointly, for a 
debt created with the defendants, by the dealing of the wife with the con- 
sent of the husband, the defendants may set off an account, not included 
in the note, created in the same course of dealing. Case and Eslava v. 
P. & C. Byrne, 115 
6. A bill in equity, by which a feme covert asserts her marital rights against 
her husband ; or seeks to have settled to her separate use, property, which 
he has purchased with her separate funds, is not such a proceeding in rem, 
as to make the decree therein rendered, conclusive on all persons; but is 
binding only on the parties to it. The Branch Bank at Montgomery v. 
Hodges, 118 
7. A trustee of a married woman, to preserve her separate estate, is not res- 
ponsible for medical services rendered to slaves, constituting her separate 
estate, they not being in his possession, or the services rendered at his 
request, and he never having promised to pay the value of the services. 
Hodges v. Hoole, 177 
8. A bequest to a married woman, “to go to the support of herself and chil- 
dren ;” also, “I lend to my daughter, C. D., wife of G. D., the land where- 
on they now live, with all the household and kitchen furniture which they 
have in possession; also, one negro woman Winney, one negro girl Ail- 
sie, and one negro, Langley, with them and their increase, to enable her to 
support, school, and clothe her children, during her natural life, and after 
her death to be equally divided between her children, to them and their 
heirs forever,” does not give the husband such an estate in the property, 
as can be subjected to sale at law, for the payment of his debts. Jasper & 


Maclin v. Howard, Trustee, 652 
9. The dying declaration of a husband, is competent evidence against the 
wife, to show her guilt. Moore v. T'he State, 764 


10. After the coventure has ceased, a woman may be, proceeded against at 
law, for a debt which she owed previous to the marriage. Clarke & Co. v. 
Windham, 798 
See Marriage Settlements, 5, 6. 


INDICTMENT. 
1. It is not necessary that an indictment for an offence created by statute, 
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should pursue the very words of theact. The act inflicting a penalty on 
persons “ who buy, sell, or receive from any slave, any commodity,” &c. 
is violated, by selling to a slave without the consent of the master. Wor- 
rell v. The State, 732 
2, Two indictments, one for resisting legal process, and the other for an as- 
sault, cannot be supported for the same offence. The decisive test, is, | 
whether the same testimony will support both charges. T'he State v. 
Johnson, 840 


INFANT AND PROCHEIN AMI. 


1. Atrial of right of property may be prosecuted in the name of an infant, 
by a prochein ami, who may execute the bond, and if necessary make the 
affidavit required by the statute. Strode, et als. v. Clark, 621 


INSANITY. 


1. An inquisition, had by order of the orphans’ court, to ascertain whether an 
individual is not non compos mentis, of the pendency of which he has no 
notice, is not evidence for any purpose, to affect the right of the individ- 
ual so found to be insane, orany one claiming through him. McCurry v. 
Hooper, 823 

2. Insanity, is shown by the proof of acts, declarations, and conduct, incon- 
sistent with the character, and previous habits of the party. The mere 
opinions of witnesses, of the sanity, or insanity, of a person, are not com- 


petent testimony, unless they are medical men, acquainted with the facts. 
Ib. 823 


INTENDMENT AND LEGAL PRESUMPTION. 


1. When a bill of exchange is drawn in this State, payable “at the Mer- 
chants’ Bank in the city of New York,” this court will take judicial notice 
that the city of New York, is the commercial city of that name, beyond 
the limits of this State. Dickinson v. T'he Branch Bank at Mobile, 54 

2. When the record does not show that the plaintiff to whom a claim is de- 
creed, is not the proprietor, the presumption will arise, the necessary 
proof of ownership was made. Boggs’ adm’r v. Branch Bank at Mobile, 494 

3. In asuit by the bank, against the cashier on his bond, to recover damages, 
because he had failed to protest a bill of exchange, left with the bank for 
collection, it was proved that it was the duty of the cashier to attend to 
this department. It was also proved, that a resolution was introduced by 
a director, and passed, requiring the cashier so to arrange the duties of the 
various officers of the bank, as to give to Mr. Ball, (an officer of the bank,) 
the necessary assistance in his department. Under this resolution, a writ- 
ten memorandum of the various duties of each officer was drawn up and 
signed by all the officers, except two, by which Mr. Saunders, the second 
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book-keeper, was charged with the duty of attending to the collecting re- 
gister, and proceeded to discharge, and did discharge, that duty, until after 
the default complained of. This memorandum, agreed on by the officers 
of the bank, was by Comegys, laid on the table of the board of directors, 
when in session, but it was not proved that it was read, or acted on by the 
board: Held, that it was a reasonable inference, that the board of direct 

ors assented to, and approved of this arrangement of the officers of the 
bank—that as they did not dissent from it, they must be considered as ac- 
quiescing in the arrangement so made. Bank of the State of Alabama v. 


ah?) 


Comegys, et als. 772 
INTEREST. 


1. When a bill is drawn within this State, payable at a place beyond its lim- 
its, interest, and damages cannot be recovered of the acceptor, upon its 
dishonor, without proving the law of the place of payment, giving such 
damages, and interest. Dickinson v. The Branch Bank at Mobile, 54 

2. It is no objection that interest, and damages for non-payment, are includ- 
ed in the same entry of judgment, without specifying the amount of each, 
separately. Ib. 54 

3. A guardian who fails to make annual settlements of his accounts, is liable 
for interest on the funds in hand; but is not liable to be charged com- 
pound interest, unless he is guilty of such gross neglect, as is evidence 
of fraud. The mere omission to make annual settlements, is not evidence 
of fraud, so as to authorize the charge of compound interest. Bryant v. 
Craig, 354 

4. In settling the accounts of a guardian, the court should charge the guar- 
dian with interest on all money of the ward in his hands, from the time of 
its receipt, and allow him interest on all disbursements from the time they 
were made, the interest due from the guardian to extinguish pro tanto, or 
in full as the case may be, the expenditure of the ward. Jb. 355 

5. When lands and slaves mortgaged to several creditors, by agreement be- 
tween the creditors and the mortgagor, are to be sold, and the proceeds 
paid in definite sums to each creditor, with preference to each in the order 
he is named in the agreement, they will not be entitled to interest when 
the agreement is enforced against them on the cross bill of the debtor, 
and they stand in the same condition to each other as to default in carry- 
ing out the agreement. Pinkard v. Ingersoll, et al. 44] 

6. An administrator prima facie is chargeable with interest under the sta- 
tute upon all receipts until disbursement, and must discharge himself by 
oath. King, adm’r, v. Cabiness’ creditors. 598 


JUDGMENT AND DECREE. 





1, Where a judgment is rendered against the plaintiff for a specific sum ina 
suit commenced by him as administrator, without directing the recovery 
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be bonis testatoris, its legal effect, until demanded, is de bonis propriis, and 
as such it cannot be given in evidence under a declaration describing it as 
de bonis testatoris. Quigley v. Campbell & Cleveland, 58 
2. The judgment obtained against the plaintiff in a suit by him as admins- 
trator under our statute of set-off, even when properly entered de bonis 
testatoris, is no evidence of assets in a suit upon it fora devastavit. Ib. 58 
3. Insuch a suit onsuch a judgment, the record of the settlement by the ad- 
ministrator, although of a part of the administration, is admissible evi- 
dence, as it, with the vouchers, may show the amount of the debts against 
the estate, the periods when paid, and the extent to which the party is lia- 
ble for the alledged devastavit. Ib. 58 
4, A decree may be made against a resident defendant, who fails or refuses 
to answer, after service of process. Cowart v. Harrod.& Flournoy, 265 
5. A decree against a non-resident, may be rendered, with a condition, that 
the complainant shall not enforce it, until he executes the refunding bond 
required by the statute. Ib. 265 
6. A judgment against a sheriff, on a rule by a judgment creditor for failing 
to make money, is no further binding on a junior judgment creditor, not a 
party to it, than that such a judgment was rendered, and for what amount. 
If the junior creditor can establish, that the property of the defendant in 
execution, would have yielded a sum, in addition to the amount found by 
the previous jury, for this amount, abandoned from neglect, or lost 
through the ignorance of the senior judgment creditor, he is entitled to a 
judgment. Anderson § Adams v. Bright §& Ledyard, 478 
7. A judgment in favor of one partner, in a suit in which he alone is a par- 
ty, is no bar or evidence of payment in another suit by the same plaintiff, 
against another partner, on the same cause of action. Whether it would 
not have been competent to have set up, and sustained by proof, the set- 
off, or payment, which enabled the other partner successfully to gainsay 
the plaintiff's action, even if such payment, or set-off, were made by, or 
were due to such partner in his individual capacity, guere. McLelland v. 
Ridgeway, 482 
8. S. having obtained several judgments against W. M. and J. M., transfer- 
red them to J. M., authorizing him to “use said notes and judgments, at 
his own charge and risk, and it is agreed that I am to pay no costs that 
has, or may accrue.” Teld, first, that this was not a contract to pay the 
debt, or answer for the default of another, within the statute of frauds. 
Second, that J. M. was bound to see that no use was made of the judg- 
ments prejudicial to S., and as he could not himself prosecute a writ of 
error to reverse the judgments, neither could he defend himself upon the 
ground, that he did not consent to the prosecution of such a writ by his 
co-defendant, as the agreement was in legal effect a covenant against 


such anact. Merrill v. Smith, 569 
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See Executors and Administrators, 4, 5, 6. 
See Quo Warranto, 1. 


JURY AND JUROR. 


1. Where the jury, upon an indictment for assault and battery with intent 
to commit murder, and for an ordinary assault, return a general verdict of 
guilty, or a verdict finding one defendant guilty of an assault with intent 
to kill, and the other, guilty of an assault and battery, without assessing a 
fine, it is no error for the court to send the jury out, with instructions to re- 
turn a final verdict. Hughes v. The State, 458 


JUSTICE OF THE PEACE. 


1. A justice of the peace who takes insufficient surety upon an appeal bond, 
1s not individually responsible, unless it be shown that he acted from cor- 
rupt, or impure motives. Lester v. T'he Governor, 624 

2. Whether the sureties of a justice upon his official bond are bound for the 
official malversation of their principal, and whether the bond was not in- 
tended as a security for the performance of his ministerial duties only, 
quere. Ib, 624 


LANDLORD AND TENANT. 

1. When a suit is brought against several persons, as tenants of the same 
lands, and A is “admitted to defend as landlord, for each, and all of said 
original defendants,” and pleads not guilty, it is in effect the same, as if 
he had instituted the suit himself, and he cannot therefore object that a 
judgment is rendered generally for the damages, without ascertaining the 
value of the rent of each tenant. Quere, can a joint action be maintained, 
if objected to, against several persons occupying separate parcels of the 
land. McCaskle v. Amarine, 18 

2. Rent in arrear, or falling due, is merely a debt due from the tenant to the 
landlord, for the payment of which he has, under the statute, a lien on the 
crop grown on the premises, and when it is removed, either by the tenant 
ora stranger, he cannot maintain trespass for its recovery. TJ'hompson v 
Spinks, 155 

3. Where a tenant delivered certaiu cotton to one D; with instructions to 
take it to Mobile and sell it, and pay the landlord the rent of the land, but 
of which arrangement the landlord was ignorant; after which, the de- 
fendant, as sheriff, levied upon and sold it, as the property of the tenant: 
Held, that though D being, as bailee of the cotton, invested with the right 
of possession, might have maintained trespass for an injury to it, the land- 
lord having neither the possesoion, or the right to it, could not. Jb. 155 

4. Under the statute which allows landlords to defend ejectment suits, it is 
not necessary the technical relation of landlord and tenant should exist. 
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The act extends to all persons claiming title consistently with the posses- 
sion of the occupier. Falkner v. Jones and Leith, 165 


Any one having the title under which the tenant in possessian holds, and 
who is entitled to an immediate right of entry against him, must be allow- 


« 
4 
- 


ed to defend as his landlord, although the ejectment suit is by the pur 
chaser of the tenant’s title at a sheriff's sale. Jb. 165 
6. An action for money had and received, cannot be maintained by a land, 
lord, against a purchaser from the tenant, of the crop grown on the rented 
land, but he may maintain attachment, under the statute, if the purchaser 
had knowledge of the lien of the landlord. Whether he might not also 
maintain an action on the case under such circumstances, quere. Dulany 


v. Dickerson, 601 
LEASES AND RENTS. 


1. When the grantee of the husband, after his death, receives the rents, al- 
though the widow, upon a bill filed by her to ascertain and settle her claim 
for dower, is entitled to a decree for her proportion of the rents so receiv- 
ed, the decree for what is due should bea general money decree, and it is 
not a lien upon the estate conveyed by the husband so as to override other 
charges, or liens created by the grantee. Johnson v. Elliott, 112 
Rent in arrear, or falling due, is merely a debt due from the tenant to the 


re) 


landlord, for the payment of which he has, under the statute, a lien on the 
crop grown on the premises, and when it Is removed, either by the tenant 
or a stranger, he cannot maintain trespass for its recovery. J'hompson v. 
Spinks, 155 
3. The act of 30th January, 1840, for the collection of rents in the city of 
Mobile, does not differ from the general attachment law, as it, in effect 
merely authorizes a suit to be commenced by attachment, for the recove- 
ry of rent in the city of Mobile, and is to be governed by the same rules as 
other suits commenced by attachment. .Vorth v. Eslava, 240. 


LEGACY. 


1. A bequest of slaves “to my daughter Mina, during her natural life, and at 
her her death to her heirs or children,” is not an estate tail, and vests a life 
estate only in the daughter—her children taking vested remainders. Dunn 
et al. v. Davis, 135 

2. A bequest to the wife of real and personal property, “during her natural 
life, and at her decease to be leftto my son, A. 8. P.” vests immediately in 
the son, as an executory devise. Farley v. Gilmer, et al. 141 

3. A sole legatee has no right to the possession of the personal estate, until 
the personal representative has assented to it, and if in possession, it may 
be recovered by the personal representative when appointed. Upchurch 
v. Norsworthy, 532 
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4. A bequest to a married woman, “to go to the support of herself and chil 
dren ;” also. “1 lend to my daughter, C. D., wife of G. D., the land where- 
on they now live, with all the household and kitchen furniture which they 
have in possession; also, one negro woman Winney, one negro girl Ail- 
sie, and one negro, Langley, with them and their increase, to enable her to 
support, school,and clothe her children, during her natural life, and after 
her death, to be equally divided between her children, to them and their 
heirs forever,” does not give the husband such an estate in the property; 
as can be subjected to sale at law, for the payment of his debts. Jasper & 
Maclin v. Howard, Trustee, 652 


LIEN. 


1, When a lien has attached on personal property, by the delivery of a fiert 
Jfacias to the sheriff, which, during the continuance of the lien, is removed 
by the defendant in execution to another State, and sold, it may be levied 
on and sold, by an alias execution, if brought back again to this State. 
McMahan v. Green, 71 

2. When the grantee of the husband, after his death, receives the rents, al- 
though the widow, upon a bill filed by her to ascertain and settle her claim 
for dowe), is entitled to a decree for her proportion of the rents so receiv- 
ed, the decree for what is due, should be a general money decree, and it is 
not a lien upon the estate conveyed by the husband so as to override other 
charges, or liens created by the grantee. Johnson v. Elliott, 112 

3. An agreement between the distributees of an estate, to divide the proper- 
ty and hold it subject to the debts of the deceased, gives to each of the 





distributees a lien upon the share of the other, for the payment of the debts 
contemplated ; but will not subject the property so divided, in the hands 
of one of the distributees, to sale under a judgment obtained upon a note 
executed jointly by all the distributees, to a creditor of the estate for a 
debt due by the deceased. Whether the creditors of the deceased might 
not have availed themselves of this agreement in equity, or whether the 


distributees might not have been sued as executors de son lort— quere. 
Jones’ Adm’r v. Swift, 144 


4, Where the disputed title covenanted to be satisfied, consists in the claim 
of a former vendor, for notes given by a former purchaser, to whom no 
deed was executed, these notes constitute a lien, which the obligee may 
remove on the default of the obligor, and recover the sum paid, by action 
on the covenant. Dickson, Jr. v. Briggs, 217 

5. When property is delivered to a warehouseman, indicated by the buyer, 
the right of property will vest in him, though the warehouseman may have 
a lien on the goods for his charges. Whether such a lien would in any 
case prevent the general property from vesting in the buyer, if the requi- 
sites of the sale were complete, quere. Bradford v. Marbury, 520 
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6. Possession of land under a purchase, is notice to a creditor, and will pre- 
vent the lien of his judgment against the vendor from attaching upon it, 
though the deed may never have been recorded. Burt v. Cassety, 734 

7. The lien of an attaching creditor, on land, is superior to the title of a 
purchaser under a subsequent judgment with notice of the levy of the prior 
attachment. Baldwin v. Leftwitch, 838 

See Landlord and Tenant, 6. 


LIMITATIONS AND NON-CLAIM, STATUTES OF. 


1. Quere, would not the foreign purchaser acquire a good title by a purchase 
at a judicial sale, or would nut the remedy be lost, if the property had re- 
mained long enough in the foreign country, for the statute of limitations 
to bar an action for its recovery. McMahan v. Green, 71 

2. A notice of the non-payment of a promissory note, personally served on 
the executor of an indorser of the note, or which is shown to have come 
to his hands, although it may come from a notary protesting the note, will 
be sufficient to withdraw the claim from the influence of the statute of non- 
claim, if it describe the note with accuracy, and informs the personal re- 
presentative, who the holder is, and that he looks to him for payment,— 
Ormonp, J. dissenting. Hallett and Walker, ex’rs, v. The Branch Bank at 
Mobile, 193 

3. The deposit, by the maker of a promissory note, with the assent of the 
sureties, of cotton, with the agreement that its proceeds, when sold, should 
be applied in payment of the note, will not withdraw the note from the in- 
fluence of the statute of limitations, although the cotton is sold, and the 
proceeds applied in payment after the maturity of the note, and within six 
years before suit commenced. Lyon, et al. v. T'he State Bank, 508 

4. A notice of the dishonor of a note, given to the executor of an endorser, 
before he has qualified as such, is not such a presentment, as will take the 
case out of the statute of non-claim. Branch Bank at Mobile v. Hallett & 
Walker, 671 

5. The absence of an administrator from the State, will not prevent the bar 
of the statute of non-claim, after it has commenced running. Whether 
the removal of the administrator from the State, would not justify the re 
vocation of his authority, guere. Br. B’k at Decatur v. Donelson, ad’r,’741 

6. A promise by an administrator, after the expiration of eighteen months 
after the grant of letters of administration, to ,pay a debt whicb had not 
been presented to him, will not take it out of tlie statute of non-claim.— 
Br. Bank at Decatur v. Hawkins, Adm’r, 755 

7. The six months which elapse after the granting letters testamentary, or 
of administration, are not to be computed in ascertaining whether the pe- 


112 
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riod prescribed by the statute of limitations as a bar, is complete. Posey 
and Coffee v. The Decatur Bank, 802 
8. A statement in writing, describing a bill of exchange by its date, amount, 
and the character each party on the bill bears in relation to it, and when, 
and where payable, with the addition that the holder looks to the estate of 
a particular person for payment, is, if presented to the personal represen- 
tative of the estate, a sufficient presentation, without producing the origi- 
nal bill. 1b. 802 


MALICIOUS PROSECUTION. 


1. That the plaintiff was guilty of the offence charged, or that the defend- 
ant had probable cause for the prosecution, is a full answer to an action 
for a malicious prosecution. Whitehurst v. Ward, 264 


MARRIAGE AND MARRIAGE SETTLEMENTS. 


1. An ante-nuptial contract, by which the wife, before the marriage, convey- 
ed certain slaves and other property to trustees in trust, “to the use of the 
said C. B.S., and her intended husband, J. C. K., during their natural 
lives, at the death of either, then to the use of the survivor during his, or 
her life; at the death of such survivor, then to such child or children of 
the said C. B. S., and the lineal descendants of such child, or children, as 
may be then living, to them and their heirs forever ; but should there be no 
child, or children of the said Catherine, nor lineal descendant living at the 
time of the death of such survivor, then the said property to be equally di- 
vided among the next of kin of the said C., who may then be living, tothem 
and their heirs forever. Yet the said C. may, notwithstanding her cover- 
ture, by any writing under hand and seal, attested, &c., or by her last will, 
&c., bequeath, or leave any of the aforesaid slaves, or all of the same, to 
her said intended husband, or any other whatsover,”—does not give the 
wife a separate estate in the property conveyed, but creates a joint estate 
in the property in the husband and wife during their lives, with remainder 
to the children: and after it is reduced into possession by the husband, is 
subject at law to the payment of his debts; a sale under execution, con- 
veying to the purchaser the life estate of the husband, and of the wife 
during his life. Cook v. Kennerly & Smith, 42 

2. The law of South Carolina, where the deed was made, requires such in- 
struments to be recorded, and for want of such registration, declares them 
void, as to creditors, but that as between the parties to the deed it shall be 
valid without registration. Held, that the provision in relation to credi- 
tors, had no eztra territorial efficacy as a law, and only applied to debts 
created, or attempted to be enforced, in South Carolina. Jb. 42 

3. A deed made previous to marriage, by which the property of the wife is 








gn 
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conveyed to a trustee, in trust, that immediately after the solemnization of 
the marriage, the right to the slaves conveyed, and their issues, profits and 
labor, shall be held by the trustee, for the joint use of husband and wife, 
during their joint lives, and after the death of one of them, to the survivor, 
without being in any manner subject to the debts of the husband, does 
not create a separate estate in the wife, but after reduction into possession 
by the husband, may be sold under execution against him atlaw. Bender 
v. Reynolds, 446 
Whether, if it was shown, that either the statute, or common law of South 
Carolina, where the deed was made, recognized the settlement, as vesting 
the wife with an estate, not subject to the husband’s debts, it would not 
be the law of the contract in this State, quere. Ib. 446 
A deed by husband and wife, reciting that the wife is about to become 
heiress of certain property, and conveying the property to a trustee for the 
mutual support of the husband and wife, and directing that the profits, 
uses, and issues, should be paid to the husband and wife, “ for their joint 
maintenance, during their natural lives, or to the survivor of them during 
the term of his, or her natural life,” does not exclude the marital rights of 
the husband, or create a separate estate in the wife—that the entire equi- 
table interest vests in the husband, and his possession completes the legal 
estate, for the life of himself, or wife, and may be sold under a /fieri facias 
against him. Moss v. McCall, 630 
A will conveying property to a married woman, by the terms, “I leave 
for her use and benefit, as he (the trustee) may think proper, and best, 
without being subject to her debts, and contracts, in any way whatsoever, 
or her husband, or any future husband, solely for her support, her life- 
time,” creates a separate estate in the property, in the wife—Quere, will 
not the prohibition against her charging the estate, by contract, during the 
coventure be enforced. Clarke & Co. v. Windham, 798 


MORTGAGOR AND MORTGAGEE. 


1, 


The retention of possession by the mortgagor of personal property, after 
the law day has passed, is not necessarily a badge of fraud. If the pro- 
perty be suffered to remain with the mortgagor, by the mortgagee, a con- 
siderable time, it is a circumstance from which fraud may be inferred, if 
not satisfactorily explained. If he proceeds with reasonable diligence to 
foreclose his mortgage, no presumption whatever of fraud arises from the 
fact, that while the proceedings are in progress, the property is suffered 
to remain with the mortgagor. Simerson v. Branch Bank at Decatur, 205 


2. The circumstance that a creditor has foreclosed a mortgage, and obtained 


a decree for the sale of the mortgaged premises, does not constitute him 
a judgment creditor, so as to entitle him to redeem the premises from the 
purchaser, under the act of 1842. Br. B. at Mobile v. Furness, et al, 367 
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3. A bill is not multifarious, because it seeks to foreclose a mortgage upon 
an entire tract of land; and asks a specific performance as to one-half the 
land, from the heirs of the vendor of the mortgagor. Heirs of Holnian, et 
al. v. The Bank of Norfolk, 370 

4, An allegation, that a mortgagor was seized, or pretended to be seized in 
fee simple of the land, when he executed the mortgage, is a sufficient al- 
legation that he wasin possession. Ib. 370 

5. A mortgagee may release a part of the mortgaged estate, from the opera- 
tion of his mortgage, without impairing his right to look to the residue ; 
and this, although subsequent to the mortgage, the mortgagor had trans- 
ferred a part of the estate to others. Whether equity would not grant re- 
lief on the ground of fraud, if the mortgagee should collude with the mort- 
gagor, to make the burthen fall on a sub-purchaser of the mortgagor, 
Quere. Ib. 371 

4. When lands and slaves mortgaged to several creditors, by agreement be 
tween the creditors and the mortgagor, are to be sold, and the proceeds 
paid in definite sums to each creditor, with preference to each in the order 
he is named in the agreement, they will not be entitled to interest when 
the agreement is enforced against them on the cross bill of the debtor, 
and they stand in the same condition to each other as to default in carry- 
ing out the agreement. Pinkard v. Ingersoll, et al. 441 

7. In such a case, although the proceedings are set on foot by a junior in- 
cumbrancer, to enjoin a senior incumbrancer from proceeding to sell un- 
der his mortgage, the costs of suit are properly payable by the incumbran- 
cer, to be re-imbursed out of the fund produced by the sale of the mortgag- 
ed property. Jb. 44] 

8. A second mortgagee of a slavé, may recover the slave of one claiming 
under the mortgagor, though the first mortgage was forfeited, when the 
second was executed, and the first is still unsatisfied. Gardner’s Adm’r v, 
Morrison, 547 

9. When the evidences of debt are delivered up to the debtor, upon a con- 
tract importing on its face a sale of personal property, and the debt ad- 
mitted to be satisfied, nothing short of the clearest, and most convincing 
proof, that a remedy existed for its recovery, would suffice to convert such 


a contract into a mortgage. McKinstry v. Conly, 678 
10. A court of equity will relieve against a sale of the equity of redemption 
to the mortgagee, fora grossly inadequate price. Jb. 678 


11. A mortgage being executed in the name of a partnership, by one of the 
partners, it is not competent to prove the admissions, either of the mort- 
gagee, or the partner who executed it, that it was made to secure a debt 
due by the firm. Scott, Harper & Co. v. Dansby,- 714 
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1. When the hearing of a claim against an insolvent estate is continued to a 
time beyond that fixed in the first instance for the settlement, the credi- 
tor’s affidavit (for the omission of which exception is taken) may be filed at 
any time before the hearing. Gilbert v. Brashear and Gooch, 19] 

2. A copy of a promissory note, evidencing a debt due from an insolvent es- 
tate, verified by affidavit, is a sufficient compliance with the statute requir- 
ing claims to be filed, and it is competent after objection made, to produce 
the original. Rowdon v. Young’, adm’r, 234 

3. Where the allegations of a petition for leave to sell the land of a dece- 
dent are denied by the answer, the necessity for the sale must appear upon 
the record by depositions taken as in chancery cases. MeMekin v. Bobo, 
adm’r, 268 

4, The testimony of one witness, is not sufficient to outweigh the denial of 
the answer. The statement of a witness that there was a note against 
the deceased, in the hands of an attorney, upon which suit had been 
brought against the administrator, is not sufficient, without proof of the 
genuineness of the signature, or the liability of the estate for its payment. 
1b. 268 

5. The costs of the probate of a nuncupative will, cannot, whilst the probate 
is in litigation, be considered a debt for which the lands of the estate may 
be sold by order of the orphans’ court. Jb. 268 

6. When an estate was declared insolvent, previous to the act of 1843, but 
no progress made in the settlement until afterwards, the subsequent ac- 
tion of the court should be regulated by the last act. Boggs’ adm’r v. 
Branch Bank at Mobile, 494 

7. Whena claim has been allowed, either by the orphans’ court, or by com- 
missioners sitting by commission as the orphans’ court, if no exception is 
taken, it will be presumed on error, that proof was made of due present- 
ment. Jb. 494 

8. Under the act of 1843, partial settlement may be made, and decrees in fa- 
vor of creditors of an insolvent estate, enforced by execution. Ib, 494 

9. If no objection is taken by the administrator, to the action of the orphans’ 
court admitting a claim, he will be understood as waiving all objections ; 
and a paper found in the record, making objections to the claim, but not 
shown to have been brought to the notice of the orphans’ court, or a de- 
mand of an issue by the administrator, cannot be noticed by an appellate 
court. Ib. 494 

10. The orphans’ court has no power to direct the sale of land, which has 
descended to the heirs, for the purpose of more equal distribution; and 
where after such an order is made, the title is vested in the heirs, the ad- 
ministrator has no power to proceed with the sale. Quere, is an order ob- 


tained by the administrator for the sale of land compulsory, and may he 
not for good cause, refuse to proceed, and sell? MeCain’s adm’r vy. Mc- 
Cain’s distributees, 510 
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11. Under the act of 1843, allowing a creditor to appeal, &c. froma decision 
against him, on the allowance of his account against an insolvent estate, 
he cannot be heard unless an exception is taken to the decision at the 
hearing. Cook v. Davis, 551 

12. Nor can he take exceptions to irregularities in the proceedings previous 
to the final decree, unless he excepts to such irregularities before going 
into the settlement. Ib. 551 

13. The act of 1843 does not impose upon the judge of the county court the 
duty of causing an issue to be made of his own volition between the 
creditor and administrator. Jb. 551 

14. The affirmatory affidavit which the administrator, or another creditor in 
his name, may require under the act of 1843, should show something for 
which the estate is responsible as a money demand, or as ascertained 
damages. A receipt for a note on a third person, to be collected or re- 
turned, is not sufficient. unless the affidavit shows the estate is chargeable 
with some sum of money. Ib. 551 

15. A note payable to a third person, will not support a claim unless the 
affidavit shows the claimant has either a legal, or equitable interest in it- 
Ib. 551 

16. Where an account cannot be stated in the first instance, by an adminis- 
trator, the court at the final hearing is authorized to correct any errors or 
omissions apparent upon the account, or otherwise appearing. King, 
adm’r, v. Cabiness’ creditors, 598 

17. An administrator prima facie is chargeable with interest under the sta- 
tute upon all receipts until disbursement, and must discharge himself by 
oath. Ib. 598 

18. A claim left with the clerk for the purpose of presentation to the admin- 
istrator, and retained by him until after the estate is reported insolvent, 
and then filed with the papers of the insolvent estate, is filed sufficiently 
within the act of 1843, though he does not endorse the time of filing it, on 
the note, or transfer it to his docket. Nor can he afterwards be allowed 
to controvert it, by saying he did not consider it as filed. Gaffney v. Wil- 
liamson, adm’r, 628 

19. An administrator having, on his final settlement, filed receipts for mo- 
ney paid the guardian of an infant distributee, and claimed a credit to the 
amount of the payment, upon the decree in favor of that distributee, 
which was disallowed by the orphans’ court, and its judgment affirmed by 
this court, cannot afterwards move the orphans’ court to have satisfaction 
entered upon the decree, to the extent of the payment shown by the re- 
ceipts. Landreth’s adm’r v. Landreth’s distributees, 640 

20. A bond in the penal sum of g10,000, by which B bound himself, on con- 
dition that D would establish the claim of B, to a right of entry under the 
pre-emption laws of the United States,and pay to the United States the 
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purchase money thereof, he would deliver to D, his heirs and assigns, a 
good and sufficient deed ofall his right, and title to one half of said lands 
—is not such an estate, or interest in land in D, though the condition of the 
bond has been performed, as can be sold by order of the orphans’ courts 
at the instance of the representatives of D, so as to vest in the purchaser 
the title of D, or to enable the commissioners appointed by the orphans’ 
court, to assign the bond to the purchaser. Brown v. Chambers, et al. 697 
21. An execution issuing from the orphans’ court, for the collection of money, 
should be made returnable to the regular semi-annual term of the county 
court proper, if there are fifteen days between the commencement of the 
term, and the teste of the writ; if not, then to the next succeeding term of 
the county court. Graham and Abercrombie v. Chandler, 829 
22. Such an execution, when issued, has the same attributes as an execution 
issued on a judgment at common Jaw, must be executed in the same mode, 
and may be enforced in the same manner; consequently, a motion may be 
made against the sheriff for failing to make the money. Jb. 829 
23. An administrator ad colligendum, is the mere agent, or officer of the court, 
and may be removed at any time, and an administrator in chief appointed. 
Flora v. Mennice, 836 
24. A judgment of the orphans’ court, dismissing a petition for the removal of 
an administrator, and the appointment of the petitioner in his stead, can- 
not be reviewed by an appellate court, unless the evidence offered to the 
court, or the right of the petitioner to the administration, be shown upon 
the record. Ib. 836 


PARTNERS AND PARTNERSHIP. 


1. If'a partnership, upon its dissolution, convey all its effects to one of the 
firm, and after such dissolution and transfer, a debtor of the firm promise 
to pay the individual partner, he may maintain an action in his own name 
on the promise. Howell v. Reynolds, 128 

2. When partners execute several notes, in their individual names, for work 
done for the firm, if there is a total failure of the consideration, the de- 
fence may be made by either, when sued upon the note executed by him. 
Emanuel v. Martin, 233 

3. Upona suit by one, ona note due to him from a partnership, a debt from 
him to one member of the firm, may be set off against the demand due 
from the firm. Quere, where one of several defendants, sets off a demand 
due to him alone, can he have judgment for any balance in his favor ?— 
Jones & Co. v. Jones, 244 

4, A judgment in favor of one partner, in a suit in which he alone is a par- 
ty, is no bar or evidence of payment in another suit by the same plaintiff, 
against another partner, on the same cause of action. Whether it would 
not have been competent to have set up, and sustained by proof, the set- 
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off, or payment, which enabled the other partner successfully to gainsay 
the plaintiff's action, even if such payment, or set-off, were made by, or 
were due to such partner in his individual capacity, quere. McLelland v. 


Ridgeway, 482 
5. A dormant partner is an allowable, but not an assential party. Desha, 
Smith & Co. v. Holland, 513 


6. An obligation signed with the partnership name, but in the body of which 
it is recited that it was the act of one of the partners, and given as a secu- 
rity for his individual debt, is not on its face a partnership act. Scott, Har- 
per & Co. v. Dansby, 714 

7. A mortgage being executed in the name of a partnership, by one of the 
partners, it is not competent to prove the admissions, either of the mort- 
gagee, or the partner who executed it, that it was made to secure a debt 
due by the firm. Jb. 714 

8. Upon a bill filed to subject property as belonging to a partnership, to the 
payment of a debt alledged to be secured by a mortgage of the partnership 
no decree can be had, upon proof that the property belongs to one of the 
partners, individually. Jb. 714 

9. A creditor of the firm, seeking to enforce a debt, cannot be required to 
produce the original articles of co-partnership. Griffin v. Doe ex dem. 


Stoddard and Murphy, 7283 


PAYMENT. 

1. Where a debtor owing two debts to his creditor, pays a sum of money in 
gross, and the creditor omits to apply it to either, the debtor, when sued 
on one of the debts, may insist on the payment to be applied in discharge 
of that, although the creditor has delayed both debts. Quere, if the pay- 
ment was made for the purpose of extending both debts, and receipted in 
this way, whether it should not be applied pro rata? Dent, et al. v. The 
State Bank, 975 

2. A payment by an administrator of an insolvent estate, to a creditor, he 
binding himself “to hold the administrator harmless, in case said estate 
on settlement, does not pay enough to cover the above amount,” is not an 
absolute payment, or an admission that the claim is just, but if the claim 
is rejected for want of presentation in time to the administrator, he may 
recover back the money so paid. Gorman v. .Vairne, 338 

3. An administrator having, on his final settlement, filed receipts for money 
paid the guardian of an infant distributee, and claimed a credit to the a- 
mount of the payment, upon the decree in favor of that distributee, which 
was disallowed by the orphans’ court, and its judgment afirmed by this 
court, cannot afterwards move the orphans’ court to have satisfaction en- 
tered upon the decree, to the extent of the payment shown by the receipt. 
Landreth’s Adm’r vy. Landreth’s Distributecs, 640 
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PLEADING. 


1. It is no objection to a count that it states the facts from which the conclu- 
sion of indebtedness arises, instead of stating the same conclusion in a 
common count. McLeod v. Powe and Smith, 9 

2. A plea is bad on demurrer, which assumes to answer the entire declara- 
tion, and to furnish a bar tothe action, and alledges matter which is an an- 
swer to only apart of the demand. Mills & Co. v. Stewart, 90 

3. A plea, alledging that the defendant had been garnisheed in a court of 
the State of Louisiana, and a judgment rendered against him on his an- 
swer, condemning the debt in favor of a creditor of the plaintiff, setting 
out the proceedings fully, and alledging that they were conducted accord- 
ing to the law of Louisiana, and that he had paid, and satisfied the judg- 
ment so rendered, is good. It is not necessary in such a plea to alledge, 
in totidem verbis, that the defendant had no notice of the transfer of the 
note, when he answered the garnishment. Jb. 90 

4, “The south half of section 11, township 15, range 9, with the exception 
of eighty acres at the west end; and a lot donated for a school house, of 
land in the Coosa land district,” is a sufficient description of the premises 
sued for, in an action of trespass to try title. Heifner v. Porter §& Sim- 
mons, 470 

5, A plea in abatement to an attachment, because it was issued without affi- 
davit, and because the writ, though properly addressed, commands the 
plaintiff eo nomine to attach the defendant’s estate, is bad, because it unites 
two distinct matters of abatement, and might be stricken out on motion< 
The defendant. therefore, in such a case, is not prejudiced by the refusal 
of the court to compel the plaintiff to join issue ypon it. Ellison, et al. v. 


Mounts, 472 
6. A dormant partner is an allowable, but not an assential party. Desha, 
Smith & Co. v. Holland, 513 
7. An allegation in the declaration, that the note on which the suit was 


brought, “ was made by B, acting for himself, and as joint owner with W, 
of the boat,” is not an allegation, that B had authority, as the agent of 
W, to execute the note in his name, soas to make the note evidence un- 
der the statute, unless contradicted by asworn plea. Brooks & Wilson v. 
Harris, assignee, 555 

8. A declaration averring that the defendant undertook to collect a certain 
debt, without showing for what sum, is bad on demurrer. Posey v. Hair, 567 
. The plea of accord and satisfaction, is not an admission of the cause of 
action, when the general issue is also pleaded. Prince v. Puckett, 832 


See Landlord and Tenant, 1. 


om 
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PRACTICE IN CHANCERY. 
1. A denial by a defendant, upon information and belief, not founded on the 


113 
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personal knowledge of the defendant, will not overturn the positive testi- 
mony of one witness, sustaining the allegations of the bill. JVewman v 
James & Newman, 29 
2. An improper decree of the chancellor cannot be upheld, upon the ground, 
that he determined a demurrer to the bill improperly, for want of proper 
parties, and uncertainty. Grimshaw and Brown v. Walker, 101 
3. When the decree settling the equities in a suit against a non-resident, di- 
rects that it shall be suspended until the statutory bond is given, quere, 
whether a final decree afterwards rendered, during the same term, upon 
the report of the master, upon a reference directed by the former decree 
is not within its reservation. Johnson v. Elliott, 112 
4. It is error to decree a sum certain to a widow in lieu of dower, to be raised 
by a sale of the entire estate out of which the dower interest arises. The 
decree should be for the payment annually of the sum ascertained to be 
the annual value of the dower interest. 1b. 112 
5. A defendant who offers to file an insufficient answer, to purge a con. 
tempt, cannot claim as a matter of right to amend the answer. The mo 
tion should have been for leave to file a sufficient answer. Cowart v. Har. 
rod & Flournoy, 265 
6. When a chancery cause is remanded, with directions that a reference 
shall be made to the master, this will not warrant the master in acting on 
the matter without the order of the chancellor, and it is error to confirm 
his report made without an order. Keenan v. Strange, et al. 290 
7. When a decree is reversed and remanded, with directions to pursue a 
particular course, it stands, when remanded to the inferior court, as if the 
proper decree had been thus made in the first instance ; and the chancel'or 
upon a proper showing, may, notwithstanding the decree of the appellate 
court, set aside the defendant’s default, and let him make his defence by 
answer. Ib. 290 
8. Objections to a bill of revivor, that notice was not given of the intended 
application to the register, must be made in the first instance to the chan- 
cellor, or they cannot be raised in this court. Heirs of Holman, et al. v. 


Bank of Norfolk, 370 
9. Objections for want of proper parties, must be taken advantage of before 
the hearing. Alderson v. Harris & Merrill, 580 


10. Upon a bill filed to subject property as belonging to a partnership, to the 
payment of a debt alledged to be secured by a mortgage of the partnership 
no decree can be had, upon proof that the property belongs to one of the 
partners, individually. Scott, Harper & Co. v. Dansby,. 714 

11. A judgment creditor is improperly made a party to a bili filed to perfect 
a title to land, who has never attempted to subject the land to the payment 
of his judgment. Burt v. Cassety, 734 
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1. When a suit is brought against several persons, as tenants of the same 
lands, and A is “admitted to defend as landlord, for each, and all of said 
original defendants,” and pleads not guilty, it is in effect the same, as if 
he had instituted the suit himself, and he cannot therefore object that a 
judgment is rendered generally for the damages, without ascertaining the 
value of the rent of each tenant. Quere, can a joint action be maintained, 
if objected to, against several persons occupying separate parcels of the 
land. McCaskle v. marine, 18 

2. In an issue between the transferee of a debt admitted as due to the debt- 
or and the attaching creditor, the court may require the transferee to aver 
the validity of the transfer, and it is not error to refuse to compel the cre- 
ditor to aver that the debt is subject to his process. Scott, Slough & Co. 


v. Stallsworth, 25 
3. Under the trial of such an issue, the debtor, under the act of 1845, is not 
a competent witness. Ib. 25 


4. The answer of the garnishee, and the papers in the cause, cannot be look- 
ed to as evidence on the trial of this issue. Jb. 25 
. When the avails of an action prosecuted by an administrator, would, if 
successful, be assets of the estate he represents—if unsuccessful, the es- 
tate must be charged with the costs; and if a judgment for costs is ren- 


a 


dered against him by the court below de bonis propriis, it will be here ren- 
dered de bonis intestatis. Hutchinson, adm’r, v. Gamble, 36 
6. It is no objection that interest, and damages for non-payment, are includ- 
ed in the same entry of judgment, without specifying the amount of each, 
separately. Dickinson v. The Br. Bank at Mobile, 54 


. Where a judgment is rendered against the plaintiff for a specific sum in 


~) 


a suit commenced by him as administrator, without directing the recovery 
de bonis testatoris its legal effect, until demanded, is de bonis propriis, and 
as such it cannot be given in evidence under a declaration describing it 
as de bonis testatoris. Quigley v. Campbell and Cleaveland, 58 
8. The judgment obtained against the plaintiff, in a suit by him as adminis- 
trator, under our statute of set off, even when properly entered de bonis tes- 
tatoris,, is no evidence of assets in a suit upon it for a devastavit. Ib. 58 
9. In such a suit onsuch a judgment, the record of the settlement by the ad- 
ministrator, althounh of a part of the administration, is admissible evi- 
dence, as it, withthe vouchers, may show the amount of the debts against 
the estate, the periods when paid, and the extent to which the party is lia 
ble for the alledged devastavit. Ib. 58 
10. A statement made by the clerk of the court rendering the judgment, o. 
its amount, and payment by the garnishee, though certified as part, of the 
record, is not evidence of the fact of payment. Mills & Co. v. Stewart, 90 
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11. A motion to dissolve an attachment on the ground that the cause of action 
does not warrant that process, can properly be entertained when a new, or 
amended declaration is filed, setting out a cause of action not within the 
statute, if the motion is made within the time for pleading in abatement.— 
Hazard v. Jordan, 180 


12. An allegation in a notice, that the bank would move for judgment on a 
bill dated the 4th January, 1840, that “it was purchased under the first 
section of the act of 1843,” should be rejected as surplussage. T'he State 
Bank v. Dent and Pattison, 187 


13. Where a suit is brought for the use of another, on a note which, at the 
trial, appears to be indorsed in blank by several indorsers, and also by the 
nominal plaintiff, the several indorsements may be filled up at the trial, so 
as to correspond with the declaration, and that of the nominal plaintiff 
stricken out. Pickett v. Stewart, 202 

14. Where upon the record, it appears the issue is joined with one who is 
not a party, this will be rejected, if the judgment entry shows the trial of 
an issue between the proper parties. Del Barco v. Branch Bank at Mo- 
bile, , 238 

15. An order setting aside a judgment, on condition that the defendant 
“would not plead matter of abatement, or the statute of limitations,” is 
not confined to the declaration then on file, but applies equally to an a- 
mended declaration. Sawyer v. Patterson, 295 

16. Where evidence is heard by a justice of the peace upon the merits in a 
suit before him for a trespass, but the cause is eventually dismissed by 
him for want of jurisdiction, this not being a decision upon the merits, is 
no bar to a subsequent suit for the same cause of action. Waddle, et al v. 
Ishe, 308 

17. Where a deposition of a witness comes through the mail sealed, directed 
to the clerk of the proper court, with the usual post-marks, it may be pub- 
lished, although the name of the commissioner is not written across the 

seal. Park v. Bancroft, 468 
18. A suggestion by the plaintiff’s counsel, of the bankruptcy of the party 
who instituted the suit, and the substitution of the assignee in bankruptcy 
as plaintiff, renders inoperative a plea of the defendant previously filed, 
alledgit:g the bankruptcy of the plaintiff. Brooks & Wilson v. Harris, as- 
signee, 555 

19. The answer of a garnishee must be contested at the term at which it is 
made ; and if an issue be subsequently tendered, he may object to joining 
in it, unless he has expressly, or by implication, waived his right to a dis- 
charge. McDaniel v. Reed, 615 
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20. If the bond was lost when the declaration was filed, the contents may be 
proved without an amendment of the declaration. Lester v. T'he Gover- 
nor, 624 

21. When an attachment is sued upon a debt not due, the declaration should 
not be filed until the maturity of the contract. Beckwith, et al. v. Bald- 
win, 720 

22. Where a negro held in this State as a slave, sues for his freedom, if his 
right to freedom depends upon the law of the place of his birth, the law 
must be proved as a fact upon the trial of the cause. Sydney v. White, 728 


23. An objection that a deed was not proved, and recorded, within the time 
prescribed by law, cannot be made in the appellate court, if not raised in 
the primary court. Griffin v. Doe ex dem. Stoddard and Murphy, 783 

24. A creditor of the firm, seeking to enforce a debt, cannot be required to 
produce the original articles of co-partnership. Jb. 783 

25. A suit cannot be maintained at law, on a lost bill of exchange, indorsed 
in blank, whether lost before, or after its maturity, unless an affidavit of the 
loss be made before suit is brought, as required by the act of 1828. Nor 
is the case varied by the fact, that the bill was drawn in sets, consisting 
of first and second, and that the first only, on which the protest was made, 
is lost, and the second is produced at the trial. Posey and Coffee, Ex’rs, v. 
The Decatur Bank, 802 

26. The proper practice, is, to reject illegal testimony when offered, and not 
to admit it, subject afterwards to be excluded, when the court charges the 
jury ; as it may be impossible to eradicate an improper impression made 
upon them. An exception to this rule obtains, where a party proposes to 
make testimony relevant, by evidence to be subsequently offered. Mc- 
Curry v. Hooper, 823 


PRE-EMPTION LAW. 


1. The right to enter land, under the pre-emption laws of congress, descends 
to the heir at law, if the occupant dies without performing the conditions 
imposed by these acts, and obtaining the title. The heir cannot call on 
the administrator to pay the purchase money to the government out of the 
assets of the estate, nor the widow to perfect her title to dower. There- 
fore, where, in such a case, the administrator paid the purchase money 
due the government, out of the assets of the estate, and took the title to the 
widow and heirs of the deceased, as tenants in common—held, that an or- 
der obtained by the administrator from the orphans’ court, for the sale of 
the land, upon the representation that the estate of his intestate was insol- 
vent, was void, and that the purchaser at the sale obtained no title to the 
Zand, That no trust upon the land resulted to the administrator, or the 
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creditors of the estate, from the fact that the administrator paid the pur- 
chase money out of the assets of the estate. Whether, the administrator 
might enter upon, and sell the mere occupancy of the deceased, quere.— 
Johnson and wife, et al. v. Collins, 322 
2. Two persons, H. and M., being entitled each to enter eighty acres of 
land, of the same quarter section, made an agreement, by which M. stipu- 
lated, that if he did not pay H. $100 which he owed him, by the time he 
was ready to enter his portion of the land, that then he would permit H. to 
enter the entire quarter section, H. paying M. the value, to be ascertained 
by a reference to the neighbors. Held, that this was a contract for the 
sale of the pre-emption, and being in violation of the act of congress of 
June, 1838, granting pre-emption rights to settlers on the public lands, 
was void. Hudson and Hudson v. Milner, 667 


PRINCIPAL AND AGENT. 


1. The agency of a party must first be proved by other evidence than his 
acts, before it can be assumed that his acts are binding on the principal. 
Scarborough v. Reynolds, 252 

2. A special authority conferred upon an agent, in the management of a 
plantation, and the interests connected with it, to demand and sue for all 
moneys, &c., “subjecting myself to be sued through him, in the same 
manner as if I was personally present,” does not give the agent power to 


execute a note in the name of the principal. 1. 252 
3. Such a power does not authorize a submission of matters in dispute to ar- 
bitration, at least until aftersuit brought. Jb. 252 


4. An authority to an agent, stated thus, “if you can honorably and fairly 
settle with Reynolds for me, out of court, do so, if not, let the court and 
jury settle,” does not authorize a reference to arbitrators ; nor will authori- 
ty to exercise a reasonable discretion, or to submit to a reasonable sacri- 
fice, confer such power. Ib. 252 

5. Neither a remittance of money, to one as the agent of a bank, and his 
consent to receive it as such, nor his admissions, or the fact that he is a 
director of the bank, have any tendency to prove that he is the agent of 
the bank. The corsent of the bank that he should so act, is necessary. 
Heirs of Holman vy. Bank of Norfolk, 370 

6. It is no ground for the rescission of a contract for the sale of land, that 
one who sold the land as agent, had no authority to act, if the principal 
ratifies his act, and is able, and willing to make title. .4lderson v. Harris 
& Merrill, 580 

7. Where one falsely, and fraudulently, represents himself as an agent, au- 
thorized to sell land, and gives his own bond to make title, the purchaser 
cannot be compelled to pay the purchase money, unless he obtains the ti- 
tle, the more especially if the agent is insolvent. 1b. 580 
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8. An agent, is an exception to the general rule, and may testify, though he 
has an interest in the event of the suit. Bean v. Pearsall, 592 
9, The principal is not a competent witness for the agent, in a suit brought 
by him against an attorney, for the recovery of a debt due the principal, 
which the agent had placed in the attorney’s hands for collection; as the 
record would be evidence for the principal, of the amount recovered, in a 
suit by him against the agent. Wallace and Lewis v. Peck & Clark, 768 
10. When money is collected by an agent, for persons who are themselves 
agents, he may discharge himself, either by paying it over to those from 
whom he received the claim, or to the true owner; but cannot discharge 
himself, by paying it to the payee of the note, he not being in fact the 
true owner, and the note not having been received by him from the payee. 
Ib. 768 
PRINCIPAL AND SURETY. 


1. When an award is about being made, between a principal and one of two 
sureties, touching certain moneys, alledged to have been placed in his 
hands for the payment of the debt, the other surety will be bound by it, 
when made, either by assenting to it when made, or by being present with 
full knowledge that it is about being made, and not dissenting. McGehee 
v. Mc Gehee, 83 

2. A surety, who has been compelled to pay the debt of the principal, may 
recover at law of a co-surety, not only his proportion of the debt, but un- 
der the act of 1839, may also recover his proportion of the part of any 
other co-sureties shown to be insolvent. But notwithstanding this statute, 
chancery has concurrent jurisdiction. Couch v. Terry’s adm’rs, 225 

3. Whether the sureties of a justice upon his official bond are bound for the 
official malversation of their principal, and whether the bond was not in- 
tended as a security for the performance of his ministerial duties only, 
quere. Lester vy. The Governor, 624 

4. A deed of trust, or mortgage, executed as an indemnity to the sureties of 
an executor, will be upheld at law, whilst the liability continues. Quere— 
would not a court of equity, upon a proper indemnity being executed, di- 
rect a sale of the trust property, at the instance of a creditor of the grantor. 
Hawkins v. May, 673 

5. One of two co-sureties may interpose a claim under the statute, for the 
benefit of both, and if no objection is taken in the primary court, it cannot 
be made here. Jb. 67% 


PROCESS, AND SERVICE OF. 


1. To constitute the offence of obstructing process, in a criminal point of 


view, there must be an active opposition; not merely taking charge of a 
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~ 


debtor’s property, keeping it out of view, and refusing when called on by 
an officer, to place it within his reach. Crumpton v. Newman, 199 
A warrant, which recited, that W C did oppose W A, a constable, in the 
execution of civil process, by concealing, and keeping concealed, the pro- 
perty of one James Frost, is a nullity, and the party who caused it to be 
issued, as well as the officer who acted under its authority, are liable in 
trespass to the party arrested. Jb. 199 


. When lands and slaves mortgaged to several creditors, by agreement be- 


tween the creditors and the mortgagor, are to be sold, and the proceeds 
paid in definite sums to each creditor, with preference to each in the order 
he is named in the agreement, they will not be entitled to interest when 
the agreement is enforced against them on the cross bill of the debtor, 
and they stand in the same condition to each other as to default in carry- 
ing out the agreement. Pinkard v. Ingersoll, et al. 44] 


QUO WARRANTO. 


1. 


A citation issued to a bank, in a proceeding by information, in the nature 
of a quo warranto, on the 21st February, 1843, commanding it to appear 
ata special term of the court, to be held on Monday, the 28th instant, (the 
only remaining Monday in the month being the 27th instant,) and the re- 
cord recites, that a judgment was rendered by default, vacating the char- 
ter of the bank, on Monday the 29th of February—Held, that the judg- 
ment could not be sustained. P. & M. Bank v. The State, 657 


RECOGNIZANCE. 


A judgment nisi, on a forfeited recognizance, recited that the recogni- 
zance was entered into on “Tuesday, the eighth day of the term.” <A 
scire facias issued, which pursued this judgment, was served on one of the 
parties and dismissed, and on motion of the solicitor, another sci. fa. was 
ordered to issue, and leave granted to amend the judgment nisi, nunc pro 
tunc; and by the direction of the court, the clerk referred to the judgment 
nisi of the preceding term, and erased therefrom with his pen, the words 
Tuesday, the 8th day of the term, and interlined and substituted “ Wednes- 
day, the 9th day of the term,” and a sci. fa. then issued on the judgment 
as amended, returnable to the next term—Held, that the judgment nisi 
was amendable nunc pro tunc, and that the particular mode adopted in 
this case did not annul the first judgment in toto. The State v. Craig, 363 


RECORD AND JUDGMENT ROLL. 


1. 


When the record of the proceedings of one State, are offered in evidence 
in another, authenticated pursuant to the act of congress, presumptions 
must be indulged favorable to its jurisdiction, where the form of the pro- 
ceedings does not indicate, that it is a court of limited jurisdiction. Mills 
& Co. v. Stewart, 90 
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2. A statement made by the clerk of the court rendering the judgment, of 
its amount, and payment by the garnishee, though certified as part of the 
record, is not evidence of the fact of payment. Mills & Co. v. Stewart, 90 


REDEMPTION LAW. 


1. The term “creditors,” in the act of 1842, to prevent the sacrifice of real 
estate, does not mean creditors at large of the debtor, but such only as 
have ascertained the bona fides of their debts, by obtaining judgment.— 
Thomason v. Scales, et al. 309 

2. The circumstance that a creditor has foreclosed a mortgage, and obtained 
a decree for the sale of the mortgaged premises, does not constitute him 
a judgment creditor, so as to entitie him to redeem the premises from the 
purchaser, under the act of 1842. Br. B. at Mobile v. Furness, et al, 367 


RIGHT OF PROPERTY, TRIAL OF. 


1. Upon a trial of right of property, levied on by attachment, the claimant 
may prove, that the defendant in attachment, at the time he purchased the 
slaves levied on, declared that he paid for them with the land of the cestut 
que trust, (in whose behalf they were claimed,) and purchased the slaves 
for their use, the res gestae, being the sale and purchase, and not the pos- 
session of the slaves; such testimony would be no proof of consideration, 
if the attaching creditor’s debt then existed. Berry, use, &c.v. Hardman, 604 

2. A trial of right of property may be prosecuted in the name of an infant, 
by a prochein ami, who may execute the bond, and if necessary make the 
affidavit required by the statute. Strode, et als. v. Clark, 62] 

See Attachment, 5. 
See Evidence, 16. 


SALES. 

1. No title passes to the purchaser, by a private sale of the property of an es- 
tate by the administrator, although the administrator is estopped by his 
own act from recovering it, by an action in his own name. Nor can the 
administrator coerce payment of the purchase money, as no right can be 
derived from an unlawful act; and the contract being void in its inception, 
the defence may be made, without placing the other party in statu quo, by 
a return of the property. Fambro v. Gantt, 298 

. If upon a sale of cotton, there is a stipulation to allow a credit for all over 
$1,000 of the price to be paid, until returns for the cotton can be had 
from Liverpool, it is an agreement to wait for the residue until, by the or- 
dinary course of trade, a sufficient time elapses for a shipment and returns. 
A mere gratuitous extension of the time of payment, made after the con- 
tract was complete, would not be binding. Bradford v. Marbury, 20 


wt 


i) 
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3. When a credit is stipulated for, upon a sale of goods, suit cannot be 
brought before the time agreed on for payment. How far this principle 
may be modified, when the buyer obtains goods upon a fraudulent repre- 
sentation that paper given for them is good, when it is worthless; or when 
the buyer obtains possession of goods on condition of giving security, and 
afterwards refuses it, quere. Ib. 520 

4. It is no ground for the rescission of a contract for the sale of land, that 
one who sold the land as agent, had no authority to act, if the principal 
ratifies his act, and is able, and willing to make title. lderson v. Harris 
& Merrill, 580 

5. Where one falsely, and fraudulently, represents himself as an agent, au- 
thorized to sell land, and gives his own bond to make title, the purchaser 
cannot be compelled to pay the purchase money, unless he obtains the ti- 
tle, the more especially if the agent is insolvent. Jb. 580 

6. When the evidences of debt are delivered up to the debtor, upon a con- 
tract importing on its face a sale of personal property, and the debt ad- 
mitted to be satisfied, nothing short of the clearest, and most convincing 
proof, that a remedy existed for its recovery, would suffice to convert such 
a contract into a mortgage. McKinstry v. Conly, 678 


See Evidence, 20. 
See Tax Collector and sales by, 1, 2, 3. 


SALES UNDER JUDICIAL PROCESS. 


1. A purchase made under a decree in chancery, foreclosing a mortgage, is 
prima facie valid, against a subsequent judgment creditor of the same 
debtor. But if the debt of the subsequent judgment creditor, existed at 
the time of the rendition of the decree in chancery, under which he claim- 
ed, the onus is cast on him of showing, that the decree was rendered for a 
debt due from the debtor to the complainant, he being also the purchaser, 
Simerson v. The Branch Bank at Decatur. 205 

2. Where there has been a public sale of personal property, the purchaser 
may leave it with the former owner, upon a contract, or from motives of 
benevolence, and if the act is bona fide, it will not be liable to the debts 
of the former owner. Ib. 205 

3. A purchaser ofa slave at a constable’s sale, who has notice of an unregis- 
tered mortgage on the slave, may nevertheless protect himself, ifthe plain- 
tiff in execution had no notice of the mortgage, until after his lien attach- 
ed by the levy of his execution. Jordan vy. Mead, 247 


SET-OFF. 


1. The judgment obtained against the plaintiff, in a suit by him as adminis- 
trator, under our statute of set off, even when properly entered de bonis tes 
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tatoris,, is no evidence of assets in a suit upon it for a devastavit. Quigley 
v. Campbell and Cleaveland, 58 
2. Upon a suit by husband and wife, on a note given to them jointly, for a 
debt created with the defendants, by the dealing of the wife with the con- 
sent of the husband, the defendants may set off an account, not included 
in the note, created in the same course of dealing. Case and Eslava v. 
P. & C. Byrne, 115 
3. Upon a suit by one, on a note due to him from a partnership, a debt from 
him, to one member of the firm, may be set off against the demand due 
from the firm. Quere, where one of several defendants, sets off a demand 
due to him alone, can he have judgment for any balance in his favor?— 
Jones & Co. v. Jones, 244 
4. Accounts of creditors of the defendant found amongst the papers of the 
plaintiffs intestate, receipted by the creditors, are, without aid from other 
proof, no evidence of the payment of money by the intestate, for the benefit 
of the defendant, so as to make these accounts sets off. F'eld’s Adm’r v. 
Bevil, 608 
5. A plea of set-off cannot be interposed to a suit on a bond for unliquidated 
damages; but by taking issue on such a plea, its sufficiency is admitted. 
Brown v. Chambers, et al. 698 
SHERIFF AND HIS SURETIES. 
1. A motion against a sheriff, for failing to make money on an execution, 
which had issued in favor of a plaintiff, who, after the rendition of the 


judgment, had been declared a bankrupt, must be made in the name of 
the assignee in bankruptcy. Gary v. Bates, et al. 544 


SLANDER. 


1. A charge of stealing hogs, implies malice in the speaker, notwithstanding 
there is proof that the charge was currently reported, and believed in the 
neighborhood in which the parties resided. Evidence in mitigation of 
damages, is proper where the general issue alone is pleaded, and not 
where the plea of justification is also interposed. Shelton v. Simmons, 466 


SLAVES. 


1. A negro who, by the law of the place of his birth, is entitled to his free- 
dom when his mother arrives at a particular age, will be entitled to his 
freedom in this State, though sold as a slave, and brought here before that 
event happened. Sidney v. White, 728 

2. Where a female slave is entitled to freedom when she arrives at a parti- 
cular age, her children born in this State, before the event happens, are 
slaves. Jb. 728 

3. Where a negro held in this State as a slave, sues for his freedom, if hia 
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right to freedom depends upon the law of the place of his birth, the law 
must be proved as a fact upon the trial of the cause. 1b. 728 


SIXTEENTH SECTION. 


1. When a school commissioner has drawn school funds from the bank, 
which he fails to pay over as directed by law, any legal voters of the town- 
ship may maintain an action against him for the recovery of the money, 
by motion under the statute. Burns and Randle v. Minter, 316 

2. When the schvol commissioners neglect to employ teachers, and refuse 
to appropriate money in their hands for the tuition of the children of the 
township, if the children of the township do attend other schools, within 
its limits, the tuition money may be recovered from them, or any one of 
them, by any legal voter, for the purpose of defraying such tuition. 1b. 316 

3. Such a judgment could be rendered in the name of the plaintiff, for the 
aggregate sum, ascertaining the several sums due each child, or parent, 
to be satisfied by the payment of these several amounts, to the persons 


respectively entitled. Jb. 316 
4, One commissioner, as such, cannot recover from another commissioner, 

money belonging to the schoo] fund in his hands. 1b 316 
STATUTES. : 


1. The statute authorising suits to be brought on lost bonds, notes, &c. and 
requiring an affidavit to be made of the loss, is cumulative, and was not 
intended to repeal any remedy which previously existed. It is therefore 
competent to prove by other competent testimony, the loss of an instru- 
ment on which suit is brought, be the effect of the affidavit, when made 
under the statute, what itmay. Branch Bank at Mobile v. Tillman, 214 

2. The act of 30th January, 1840, for the collection of rents in the city of 
Mobile, does not differ from the general attachment law, as it, in effect 
merely authorizes a suit to be commenced by attachment, for the recove- 
ry of rent inthe city of Mobile, and is to be governed by the same rule as 
other suits commenced by attachment. .Vorth v. Eslava, 240 

«3. The term “creditors,” in the act of 1842, to prevent the sacrifice of real 
estate, does not mean creditors at large of the debtor, but such only as 
have ascertained the bona fides of their debts, by obtaining judgment.— 
Thomason v. Scales, et al. 309 

4. The act of 1841, declaring, that a note payable to the cashier, may be 
sued on and collected as a note payable to the bank, applies equally to 
notes which were executed at the time of its passage, and to those which 
have been since made. Davis, et al. v. Branch Bank of Mobile, 463 

See Constitutional Law, 1. 
See Husband and Wife, 5. 


See Indictment, 1. 
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SUMMARY PROCEEDINGS. 


1. A motion against a sheriff, for failing to make money on an execution, 
which had issued in favor of a plaintiff, who, after the rendition of the 
judgment, had been declared a bankrupt, must be made in the name of the 
assignee in bankruptcy. Gary v. Bates, et al. 544 

See Judgment and Decree, 6. 


TAXES, TAX COLLECTOR, AND SALES BY. 


]. A sale of land for taxes cannot, under our statutes, be sustained where the 
delinquent, at the time or the distress, has goods and chattels within the 


county. Scales v. Alvis, 617 
2. No personal property is exempt from levy and sale, when the object is the 
collection of delinquent taxes. Jb. 617 


3. An advertisement of lands the sale of for taxes must be published three 
months, (in the case of resident delinquents,) and two irregular advertise- 
ments for that space of time, cannot be coupled together, so as to autho- 
rize the sale, although a verbal consent to this course is given by the de- 
linquent. Jb. 617 
See Corporation, 1, 2. 


TENDER. 


1. Undera special contract to sell slaves to one upon the payment of a sum 
certain at a specified day, the title vests in the party to whom they are to 
be sold, by the tender of the money, and when the tender is made by an / 
administrator and refused, yet the administrator, by the act of tender and 
refusal becomes the bailee of the money, and as such may be sued by the 
executor of the other party, where he has successfully sustained an action 
of detinue, on the ground that the title vested in the estate by the act of 
tender. McLeod v. Powe and Smith, 9 

2. But, unless the money is actually tendered upon condition that a title is 
made, the only relief is to enjoin the vendor from proceeding for the price 
until he gives indemnity against the outstanding incumbrance. Hunter 
v. O'Neil, 38 


TRESPASS. 


1. Rent in arrear, or falling due, is merely a debt due from the tenant tothe 
landlord, for the payment of which he has, under the statute, a lien on the 
crop grown on the premises, and when it is removed, either by the tenant 
or astranger, he cannot maintain trespass for its recovery. T'hompson v, 
Spinks, 155 

2. A defendant, by electing to recoup the damages, when sued for a breach 
of contract, thereby precludes himself from afterwards suing for damages, 
for the same injury, but may still maintain an action for a trespass, which 
could not have been recouped in the former action. McLane v. Miller, 643 
See Trover and Conversion, 2. 
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TROVER AND CONVERSION. 
1. Where wood has been converted and made into coal, by the defendant, 
the owner is entitled to maintain trover for the coal. Riddle v. Driver, 590 
2. One who receives goods as a warehouseman, from one who obtained them 
by the commission of a trespass, and on demand, refuses to deliver them 
to the owner, is not liable to be sued in trespass. Trover, or detinue, is 
the appropriate action. Prince v. Puckett, Ex’x, 832 


TRUSTEE AND CESTUI QUE TRUST. 

1. When slaves are conveyed in trust for the use of another, he is entitled 
to the possession to make the use effectual, unless the deed expressly de- 
clares the cestui que trust is to be entitled only to the profits. The em- 
ployment in the deed, of the term, “in their actual possession,” would not 
justify the trustees in withholding the possession from the cestui que trust. 
Cook v. Kennerly & Smith, 42 

2. The possession of the cestui que trust, is not within the second section of 
the statute of frauds. Quere, would it not apply to a trustee, who retain- 
ed possession of the trust estate, without registration of the deed. Ib. 42 

3. A trustee of a married woman, to preserve her separate estate, is not res- 
ponsible for medical services rendered to slaves, constituting her separate 
estate, they not being in his possession, or the services rendered at his 
request, and he never having promised to pay the value of the services. 
Hodges v. Hoole, 177 

4. Quere, who is entitled to money in the hands ofa trustee of a deed of trust, 
fraudulent in law, and therefore void as against creditors? Does it be- 
long to the creditors generally who assert a title to it, or only to those who 
refuse to come in under the commission? Reavis v. Garner, et als. 661 


See Pre-emption Law, I. 


USURY. 

1. An assignee of a note cannot recover of the assignor usurious interest, 
which in a suit by the assignee against the makers of the note, had been 
deducted from it, the assignee being a party to the contract, by which the 
usury was reserved. Lloyd v. Pace, 637 


VENDOR AND VENDEE. 

1. A vendee claiming to have purchased land by delivering up the note of 
the vendor, must, as against the existing creditors of the vendor, prove 
that the note evidenced a reai debt. McCaskle v. Amarine, 18 

2. A deed drawn by an attorney, fo. land, by the direction of the vendor, is 
sufficiently delivered to the vendee, though not present, if left with the at- 
torney for the purpose of registration, or, after its execution, taken by the 
vendor, for the purpose of being handed to the clerk to be registered.— 
Burt v. Cassety, 734 


3. When a vendor, upon the sale of a tract of land for a sum in gross, inno- 
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cently represents it as containing 300 acres, when in fact it contains but 
282 acres, and the vendee sometime afterwards accepts a deed from one 
in whom the legal title is vested, reciting that the tract contains but 282 
acres, after which the vendee executes his notes to the vendor for the pur- 
chase money unpaid, without objection; and there being evidence tend- 
ing to establish, that the locality was a leading inducement to the contract 
—the vendee cannot have compensation for the deficiency, as the inference 
from the facts, is, that if the deficiency had been known at the time of the 
sale, the terms of the contract would not have been altered. Capshaw, et 
al. v. Fennell, 780 

See Attachment, 8. 

See Covenant, 1. 

See Evidence, 2, 3, 4, 5. 

See Fraud, 1, 5, 6. 


VERDICT. 

1. Where the jury, upon an indictment for assault and battery with intent to 
commit murder, and for an ordinary assault, return a general verdict of 
guilty, or a verdict finding one defendant guilty ofan assault with intent to 
kill, and the other guilty of an assault and battery, without assessing a 
fine, it is no error for the court to send the jury out with instructions to 
return a final verdict. Hughes v. The State, 458 


WILLS AND TESTAMENTS, AND PROBATE OF. 


1. When a will is contested, either in chancery, or in the orphans’ court, the 
heir is entitled to an issue of devastavit vel non, if he demands it. Hill v. 
Barge, 687 

2. When a will offered for probate is in the hand-writing of the person to be 
benefitted by it, before the willcan be admitted to probate, it must be sat- 
isfactorily established, that the testator knew its contents. If, in addition 
to the will being written by the beneficiary, other suspicious circumstan- 
ces exist, such as extreme debility of the testator, and great confidence re- 
posed by him in the writer, the demand of the law for proof of knowledge 
of the contents of the will, will be increased. Jb. 687 

3. A will, to be attested in the presence of the testator, must be witnessed 
within his view. It is not necessary to prove that he actually saw the wit- 
nesses attest the will; it is sufficient if, from their relative position, he 
could see them. 1b, 687 


WITNESS. 


1. A witness who stated, that he had made a contract with the claimant for 
the purchase of the premises in question, which he considered advantage- 
ous, and that the claimant was to put him in possession as soon as he 
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could, is an incompetent witness, on the ground of interest for the claim- 
ant, in an action of forcible entry and detainer, to recover the possession, 
though the witness also swore, he would not lose or gain by the event of 
the suit. Carter and Ott v. Mundy, 132 
2. The grantor in a deed is a competent witness to impeach it for fraud, if 
he was not interested in some way to render him incompetent on that 
ground. Sims v. Killen, 497 
3. One joint maker of a note not sued, is nota competent witness for his co- 
maker withouta release. Kornegay v. Salle, 534 
4. A witness who has a certain, immediate, and direct interest, in the event 
of a suit, cannot be examined asa witness, though the record itself of the 
suit, would not be evidence, either for or against him. Bean v. Pearsall. 592 
5. An agent is an exception to the general rule, and may testify, though he 
has an interest in the event of the suit. Jb. 592 
6. Whether a witness whose opinions are offered in evidence as an expert 
in any art or science, is competent to testify, is to be determined by the 
court, either by examining the witness himself, or from the testimony of 
others. Tullis v. Kidd, 648 
7. One who is not engaged in the practice of physic, may nevertheless be 
competent to testify, if he shows that he had studied the science of medi- 
cine, and felt competent to express a medical opinion upon a particular 
disease. The fact that he was not a practising physician would go to his 
credit. 1b. 648 
8. After a witness has been admitted to testify as an expert, evidence cannot 
be given to the jury of the opinions of other experts in the same science, 
that the witness was qualified to draw correct conclusions, in the science 
on which he had been examined; though such testimony would have 
been properly offered to the court, to show the competency of the witness. 
Ib. 648 
9. The principal is not a competent witness for the agent, in a suit brought 
by him against an attorney, for the recovery of a debt due the principal, 
which the agent had placed in the attorney’s hands for collection; as the 
record would be evidence for the principal, of the amount recovered, in a 
suit by him against the agent. Wallace and Lewis v. Peck & Clark, 768 


See Chancery, 15. 
See Deposition, 1. 








